IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9567
Conf er ence Cal endar

JOE STANDLEY,
Peti ti oner- Appel | ant,
ver sus
N. BURL CAIN and
RI CHARD P. | EYOUB, Attorney
General, State of Louisiana,
Respondent s- Appel | ees.
Appeal fromthe United States District Court

for the Eastern District of Louisiana
USDC No. 92-CV-1949-E

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Joe Standl ey appeals the dism ssal of his second federal
habeas corpus petition for abuse of the wit. A claimraised for
the first time in a successive federal habeas petition nust be
di sm ssed as an abuse of the wit unless the petitioner
denonstrates "cause" for not raising the issue in the previous

petition and "prejudice" if the court fails to consider the new

issue. Mdeskey v. Zant, 499 U S 467, __ , 111 S. C. 1454,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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1468-70, 113 L. Ed. 2d 517 (1991); Saahir v. Collins, 956 F.2d

115, 118 (5th G r. 1992). Standley does not contend on appea
that there was cause for his failure to raise the ineffective
assi stance of counsel issue in his first federal habeas petition.
| nstead, Standley argues for the first tinme that he is factually
i nnocent .

There is a narrow exception to the cause and prejudice

standard for cases involving a fundanental m scarriage of

justice, i.e., where a "constitutional violation probably has
caused the conviction of one innocent of the crine." Md eskey,

111 S. . at 1470. Standley points to inconsistencies in the
victims identification testinony. Standley's argunent goes to
the weight of the witness' testinony and does not denonstrate his
factual innocence.

AFFI RVED.



