IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9566
Summary Cal endar

TALBERT- S| EBERT ENTERPRI SES, | NC.
Pl ai ntiff-Appellant,
VERSUS
SHELL O L COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
CA 90 552 A ML

June 11, 1993

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

In this action based upon diversity of citizenship, the
plaintiff, Talbert-Siebert Enterprises, Inc. ("Talbert-Siebert"),
sued Shell Q1 Conpany ("Shell") for damages based upon, inter

alia, Shell's alleged breach of an oral agreenent to convert a

" Local Rule 47.5.1 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of essi on. " Pursuant to that rule, the court has determ ned
that this opinion should not be published.



full-service gasoline station to a convenience store gasoline
station. In the alternative, Talbert-Siebert clains detrinenta
reliance on alleged promses nade and not Kkept by Shell.
Tal bert-Si ebert avers that wthout Shell's oral agreenent to
convert the station, Talbert-Siebert would not have entered into
the Dealer Agreenent and Modtor Fuel Station Lease covering the
station in question.

The district court granted sunmmary judgnent for Shell and
denied all relief. Al t hough Tal bert-Si ebert asserted several
theories of recovery, it appeals only the district court's
refusal, under the parol evidence rule, to consider evidence of
an oral agreenent, either in regard to the claimthat that ora
agreenent existed or in regard to the claim of detrinental
reliance.

The district court explained its reasons in a conprehensive
t went y- one- page opinion, entered May 8, 1992, entitled "Ruling on
Consolidated Mdtions for Summary  Judgnent . " W affirm
essentially for the reasons advanced by the district court in
that opinion, which relies primarily upon the existence of an
integration clause, in the Dealer Agreenent and Mtor Fuel
Station Lease, for its conclusion that the parol evidence rule
prohi bits consideration of the oral evidence that Tal bert-Si ebert
seeks to present. That clause states that the witten |ease
agreenent "constitutes the entire contract between Shell and

Lessee concerning the subject matter or in consideration hereof."”



One matter not specifically addressed by the district court
is Tal bert-Siebert's argunent that the parol evidence rule does
not apply to a claimof detrinental reliance because detri nental
reliance is a tort, not contract, theory. |In the case upon which

Tal bert-Si ebert principally relies, however, Stokes v. GCGeorgia-

Pacific Corp., 894 F.2d 764, 770 (5th Gr. 1990), we have

concluded to the contrary.

There is no error in the district court's conclusion that
the parol evidence rule bars introduction of the oral evidence
upon which Talbert-Siebert relies. The summary judgnent is

AFFI RVED. !

! Prior to the subnission of this case on the nerits, Shell noved for
di sm ssal of the appeal on the ground that Talbert-Siebert had consented to
judgnent. Shell's argunent was shabby )) indeed, probably frivolous, if not
vexatious )) and this panel, acting as an administrative panel, denied the
notion. Shell now reurges this point on appeal.

Shell's argument is no less neritless now than it was then.
Accordingly, we exercise our discretion and tax the costs of this appeal
against Shell, although it is the prevailing party on the nerits. See FED. R
Are. P. 39(a).
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