IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9553

Summary Cal endar

DODI E DUYS, Jockey,
Pl ai ntiff-Appellant,

ver sus

JEFFERSON DOMWNS CORP. et al.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 89 1192 M

June 3, 1993
( )

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

For the second tine in sixteen nonths, Duys appeals a
di sm ssal of her lawsuit for failing to conply with |l ocal rules of
the district court. On her first appeal, we concluded that the
record did not support a de facto dismssal with prejudice and
remanded. The district court considered our opinion and once nore

di sm ssed the action. W now affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Duys, a licensed jockey, alleged that she was suspended from
racing at Jefferson Downs on the basis of unfounded charges. |In
1989, she sued the Downs, its officers, and state racing stewards
alleging civil rights violations and tort clains. On Decenber 6,
1990, the magistrate judge conducted a prelimnary conference. A
May 2, 1991, trial date was set. Deadlines were also set for the
filing of wwtness lists, filing of exhibit lists, and exchange of
expert reports. Duys was charged with preparing a Pre-Trial O der
to be delivered to the court. Duys failed to conply with any of
these pre-trial deadlines.

The Pre-Trial Order was due on April 30, 1991. Wen no Order
had been filed by the end of May 1, the district court sua sponte
dismssed Duys's lawsuit wthout prejudice.? We previously
recogni zed that this dismssal wthout prejudice was "tantanount to
a dismssal with prejudice due to the effect of prescription.™

Duys v. Jefferson Downs Corp., No. 91-3707, slip op. at 2 (5th Gr

Cct. 13, 1992) (unpublished opinion). When Duys appeal ed, we
reversed because the district court abused its discretion by
failing to indicate that it considered |esser sanctions or the
exi stence of aggravating circunstances. W noted that the district
court's original dismssal did not rely on the m ssed deadlines
regarding witness lists, exhibit lists, and expert reports.

On remand, the district court noted its consideration of the

reasons for our decision and once nore dism ssed Duys's clains.

The district court granted summary judgnent for defendants
on Duys's constitutional clains on April 19, 1991.
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The district court stated that Duys's counsel "has caused several
del ays and has shown a disregard for the orders and rules of this
Court.™ Intentional delay is an aggravating factor that nay
justify a dismssal under Rule 41, Fed. R GCv. P McNeal v
Papasan, 842 F.2d 787, 790 (5th G r. 1988).

Supporting this ruling, defendants enphasize the pre-tria
requi renents that Duys did not neet before failing to file the Pre-
Trial Order. Def endants note that, under |ocal rules, each of
these failures inplicitly resulted in a |esser sanction. For
exanple, as a result of the failure to file a wtness list, Duys
woul d be barred frompresenting witnesses at trial w thout | eave of
court. Thus, defendants maintain, it was established that |esser
sanctions were not sufficient to ensure Duys's conpliance with the
court's rules and orders.

W review a di smssal under Rule 41 for failing to conply with

court orders for abuse of discretion. McCol | ough v. Lynaugh, 835

F.2d 1126, 1127 (5th Gr. 1988). W have vacated one di sm ssal and
drawn the district court's attention to the proper factors to
eval uate before applying dismssal as a sanction. Despite the
terseness of the second dism ssal order, we are persuaded that the
district court has taken them into account. Def endants have
directed us to facts in the record sufficient to conclude that the
district court has acted within its discretion.

AFFI RVED.



