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No. 92-9544

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,
vVer sus

CRAIG M VANDERVOORT and
DAVID R WALTERS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(CA 92-219 "1")

(Novenber 24, 1993)

Bef ore GARWOOD and BARKSDALE, Circuit Judges and WALTER', District
Judge. **
PER CURI AM

In this prosecution for use of the maiils to defraud, 18 U S. C
8 1341, conspiracy and rel ated of fenses, the governnent attenpts to
appeal the district court's Novenber 16, 1992 pretrial order
denyi ng the governnent's QOctober 6, 1992 "CGovernnent's Motion And

District Judge of the Western District of Louisiana, sitting
by desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| ncor porated Menorandum To Conpel Defendants Craig M Vandervoort
And David R Walters To Establish Attorney Client Privilege And
Motion And Order For An Expedited Hearing." The governnment filed
its notice of appeal Decenber 10, 1992. Although the governnent
bases its right to appeal on the second sentence of 18 U S C 8§
3731 (and no other provision of |aw would even arguably authorize
appeal ), it did not file, in the district court or in this Court,
the certificate called for by that sanme sentence until June 17,
1993, seven nonths after the order appealed from six nonths after
noti ce of appeal was due to be filed under 8§ 3731, sone fifty days
after filing its appellant's brief in this case, and after
def endant s- appel | ees had filed their briefs pointing out that there
was no certificate.

We accordingly dismss the appeal. We recognize that the
failure to file the certificate required by the second sentence of
§ 3731 is not jurisdictional. But that does not nean the
requi renent can be ignored. 1In United States v. Herman, 544 F. 2d
791 (5th Cr. 1977) "[n]either party raised the jurisdictiona
i ssue, and the absence of the certificate did not conme to our
attention until . . . [the] opinion was being prepared” and "we had
al ready resol ved t o uphol d [ def endant - appel | ee] Herman's position."
ld. at 794. We therefore did not dism ss the governnent's appeal,
"but we serve[d] notice upon it that we will entertain no future §
3731 appeal s unless the appropriate certificate is incorporated in
the record on appeal.”" 1d. In United States v. Mller, 952 F. 2d
866 (5th Gr.), cert. denied, 112 S.C. 3029 (1992), we dism ssed

the governnent's appeal where, as here, the certificate was filed



seven nonths after the order appeal ed, six nonths after the notice
of appeal, and after the filing of the appellees' briefs. |d. at
875. MIller, which arose in the Western District of Louisiana
while this case arose in the Eastern District, was handed down
January 23, 1992, about nine and a half nonths before entry of the
order here appealed from (and certiorari was denied in MIller on
June 29, 1993, about four and one half nonths before the order).
The indictnent in this case was filed April 24, 1992. It
relates to matters allegedly occurring in 1988, 1989, 1990 and
1991. No superseding indictnent was filed. The case was initially
set for trial June 22, 1992; on June 18, 1992, on notion of
def endants, the case was reset for trial for Cctober 19, 1992, with
"final pretrial conference" to be Cctober 9, 1992. The governnent
did not file the instant notion until October 6, 1992. As a
result, on Cctober 15, 1992, the Cctober 19, 1992 trial date was
continued and the case was reset for trial Decenber 7, 1992, with
final pretrial conference Novenber 25, 1992. The district court
held an evidentiary hearing on the governnent's notion on Cctober
19 and 22 and Novenber 2 and 3, 1992. On October 20, the case was
reset for trial for January 25, 1993. |In Decenber 1992, the case
was again reset, this time for April 5, 1993. O course, that
setting has been aborted. The record on appeal was filed in this
Court on January 20, 1993, and the governnent's brief on appea
would normally have been due March 1, 1993, but it procured
extensions and its brief was not filed until April 26, 1993.

Still, the certificate was not filed until sone fifty-tw days



| ater, after appellees had called attentionto its absence in their
briefs.? A sufficient showi ng of prejudice is mde.

The governnent argues that this case is distinguishable from
MIler because there we noted that a second prosecution was
involved, id., 952 F.2d at 875, while here that is not the case.
However, in MIller on the other side of the scale was the fact that
there t he defendants t hensel ves had appeal ed orders of the district
court denying their notion to dismss on double jeopardy and
col |l ateral estoppel grounds. 1|d., n.10. That circunstance i s not
present here. W declinetolimt MIler to cases involving second
prosecuti ons.

We also note that the record indicates that the governnment
does not know the contents of the statenents by the defendants to
the attorneys for their corporate enployer beyond the fact that,
presumably, sonme of the statenents are related to the general
subject matter covered by the indictnment, and the governnent only
suspects that sone of those statenents were i ncrimnating, but just
how or in what respect is in no way suggested by the record or
stated by the governnent.? At the very least, it was not obvious
t hat the governnent woul d concl ude that the defendants' statenents
to the corporation's attorneyssQnone of the specifics of which were

or are known to the governnentsQconstituted "substantial proof of

. And we note that the governnent, at |east alternatively,
asks for a remand for nore specific fact findings by the district
court.

2 We assune arguendo, but do not decide, that the district
court's order may be properly treated as one "suppressing or
excl udi ng evi dence" under the second sentence of § 3731.
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a fact material in the proceeding," as required for the 8§ 3731
certificate.

The governnent also argues that defendants are adequately
protected by the portion of 28 CF. R § 0.20(b) which provides for
the Solicitor CGeneral to determ ne "whether, and to what extent,
appeals will be taken by the Governnent to all appellate courts.™
We reject this contention, which in essence anounts to little nore
than an assertion that Congress did an unnecessary thing in
al | owi ng appeal s under the second sentence of § 3731 only "if the
United States attorney certifies to the district court that the
appeal is not taken for purposes of delay and that the evidence is
a substantial proof of a fact material in the proceeding.”" The
Solicitor CGeneral's approval isrequiredin all governnment appeals;
but Congress thought the special protection of a certificate was
requi red i n appeal s under the second sentence of 8§ 3731, though not
in any other governnment appeals, civil or crimnal. Mor eover,
nothing in the regulations requires the Solicitor GCeneral to
determ ne that the evidence is a substantial proof of a material
fact, or to so certify to the district court or otherw se.

As we said in MIller, the purpose of the 8§ 3731 certificate
"I's defeated by the perfunctory filing of the certificate after the

appeal has been docketed and briefed."® 952 F.2d at 875. To adopt

3 Further, where, as is obviously the case here, the
governnment first realizes that a 8§ 3731 certificate is required
when the record and its brief have al ready been filed and the
trial long delayed, it stretches credulity to suppose that the
sane consideration will be given to whether the certificate can
properly be made as woul d have been the case had that matter been
addressed at the beginning of the process. Cf. U S. Steel Corp.
v. U S. Environnental Protection Agency, 595 F.2d 207, 214 (5th
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the governnent's position here is to drain the certificate
requi renent of any "substantial neaning." |[|d.
Accordi ngly, the appeal is
DI SM SSED.

Cr. 1979) (agency "is nore likely to give real consideration to"
pre-rule comrents than to those post-rule; so availability of
| atter does not cure failure to provide opportunity for forner).
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