UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9539
Summary Cal endar

PHYLLI S ROVAGUERA, KI M BONANG,
and TAMMWY CGREM LLCN,

Pl ai ntiffs-Appellees,
VERSUS
JON CGECGENHEI MER, Et Al .,
Def endant s,
JON GEGENHEI MER, d erk of Court,
24t h Judicial District Court, etc.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(91- CV-4469-E)

(Decenber 2, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

In this civil rights action, Jon Gegenheiner, Cerk of Court
for Jefferson Parish, Louisiana, appeals from being enjoined from
instituting a drug-testing programin his office. W VACATE and
REMAND.

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Cegenhei ner sought to inplenent a drug-testing program to
which all "Security Sensitive" or "Safety Sensitive" enployees in
his office would be subject.? Three of these enployees sued on
Decenber 10, 1991 under 42 U S . C. 8§ 1983 for declaratory and
injunctive relief, <challenging the «constitutionality of the
program and in particular the portions that all owed randomtesting
and testing on reasonabl e suspi cion.

That sanme day, the district court entered a tenporary
restraini ng order agai nst i nplenentation of the program that order
(the consolidation order) also consolidated trial on the nerits
wth the prelimnary injunction hearing. And, as a result of that
hearing on January 10, 1992, the court in July 1992, permanently
enj oi ned random drug-testing as it applied to nost of the
enpl oyees.® GCegenhei ner noved for a newtrial or to alter or anmend
the judgnent; followng a hearing in early Novenber 1992, the
noti on was deni ed.

1.

Cegenhei ner contends that the district court should not have
entered a permanent injunction, because the parties (and perhaps
even the district judge) did not realize that the TRO had al so

consolidated trial on the nerits with the prelimnary injunction

2 Under the plan, these two categories covered 288 of the
approxi mately 320 enpl oyees.

3 The order excepted those enpl oyees who drove notor vehicles
and who were custodi ans of the evidence room It also allowed the
Clerk to inplenent pre-enploynent, post-accident, reasonable
suspi cion, and return-to-enploynent testing.
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heari ng. Cegenhei ner does not question the district court's
ability to so consolidate under Fed. R Cv. P. 65(a)(2).* He
mai ntai ns, instead, that he was unaware that the district court had
done so, and therefore did not realize that the prelimnary
i njunction hearing also represented his only chance to argue the
merits.

Odinarily, the parties nust receive "clear and unanbi guous

notice" of the possibility that the case will be decided on its
nerits pursuant to a consolidation order, " either before the
heari ng commences or at a tinme which will still afford the parties
a full opportunity to present their respective cases.'" University

of Texas v. Canenisch, 451 U S 390, 395 (1981) (citations
omtted). The lack of such notice entitles the party wthout
notice to a remand for a hearing on the nerits, unless there was no
prejudice to that party. See Whlfarht v. Menorial Medical Center,
658 F.2d 416, 418 (5th Gr. Unit A Oct. 1981).

O course, a party is deened to have notice of the proceedi ngs
in the case, including knowl edge of the contents of the record;
this includes know edge of the contents of any orders. E g.,
Pentikis v. Texas Elec. Serv. Co., 470 S.W2d 387 (Tex. G v. App.
1971); Banks v. Crawford, 330 S.W2d 243 (Tex. Cv. App. 1959).

Under this general rule, Gegenhei mer woul d be deened to have notice

4 Fed. R Cv. P. 65(a)(2) reads, in pertinent part:

Before or after the comencenent of the hearing of
an application for a prelimnary injunction, the
court may order the trial of the action on the
merits to be advanced and consolidated with the
hearing of the application.
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of the consolidation order. And, ordinarily, this would preclude
his contending that he did not know the court would issue a
permanent i njunction after the hearing. Neverthel ess, as di scussed
bel ow, because the court nodified the consolidation order fromthe
bench at the prelimnary injunction hearing, we hold that
Cegenhei ner | acked notice of the fact that the hearing on the
prelimnary injunction was consolidated with trial on the nerits;
and that he was prejudiced as a result.

The TRO consolidation order issued on Decenber 10, 1991; the
hearing on the consolidated proceedings was held on January 10,
1992.5 Before the hearing, the plaintiffs asked Gegenheinmer to
stipulate that the hearings would be consolidated (apparently
W thout referring to the consolidation order, which woul d have made
such a stipulation unnecessary).

At the hearing, plaintiffs again nentioned their request for
the stipulation -- again w thout bringing the consolidated order to
the attention of the court or defendant. The follow ng rel evant
col | oquy occurred:

[Plaintiff's counsel]: One of t he proposed
stipulated facts that we were not able to agree on
was that the trial of the nerits is going to be
consolidated with a hearing on the prelimnary

i njunction as authorized under Rule [65(a)(2)], and
| understand that the defense is not willing to

5 At the hearing, apparently even plaintiff's counsel was
unawar e that the consolidation order had been entered, although he
had sone idea that the hearings were to be consolidated. In the
intervening nonth, plaintiffs, as well as defendants, consistently
referred to the upcomng hearing in all docunents filed as a
hearing on the prelimnary injunction, rather than a hearing and
trial on the nerits of the case.
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stipulate to that, and perhaps [defense counsel]
wants to address that.

[ Def ense counsel]: Your Honor, we respectfully
request that the hearing be reserved to a hearing
on the prelimnary injunction rather than on the
permanent injunction. W prepared [] on this short
notice tolitigate this prelimnary injunction, but
not the entirety of the case on the nerits for
final absol ute judgnent.

THE COURT: Well, resolution of the prelimnary
i njunction question may or may not noot the rest of
it. We don't know.

[ Def ense counsel]: Yes, Your Honor.

THE COURT: So we will proceed that way then.

[ Def ense counsel]: Thank you. So that neans we're
just on the prelimnary injunction.

THE COURT: On the prelimnary injunction.
The consol i dati on order notw t hstandi ng, we hold that this exchange
nodi fied that earlier order.

Because the hearing was only on the prelimnary injunction, we
turn next to the court's permanent injunction. Because the
consolidation order was nodified by the court's statenents,
di scussed supra, the permanent injunction was issued wthout
noti ce. Therefore, we nust determ ne whether Gegenheiner was
prejudiced by this |lack of notice.

We find that Gegenheiner was prejudiced by the inability to

fully present his case.® In response to the court's inquiry at the

6 In finding that Gegenheiner was prejudiced, we rely on the
evidence presented pursuant to his notion post-judgnent, as
di scussed infra.

Cegenhei ner al so presents the affidavit of his trial counsel.
It is not part of the record on appeal, because it is not part of
the record devel oped in district court. Scarborough v. Kellum 525
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hearing on his post-judgnent notion, and in his nmenorandum in
support of that notion, Gegenhei ner provided exanples of evidence
he woul d have presented, had he been given the opportunity. These
i ncl uded: calling additional experts; taking further discovery
regarding the jobs of all enployees of his office; devel oping
evidence regarding the applicability of qualified immunity; and
proceeding with "the full requirenments of class certification".
Counsel for Cegenheiner stated, "we just plain did not, we feel,
have a fair opportunity to prepare for atrial on the nerits." As
di scussed, based on our review of the record, we agree.’
Concerning remand, we decline to construe the pernmanent
injunction as a prelimnary injunction, because the district court
made no determ nation on the record that a prelimnary, as opposed
to a permanent, injunction would be appropriate, according to the
factors enunerated in Fed. R Gv. P. 65(d) and our caselaw. See,
e.g., Roho, Inc. v. Marquis, 902 F.2d 356, 358 (5th Cr. 1990)
(prelimnary injunction proper where novant can show substanti al
i kelihood of prevailing on nerits; threat of irreparable harm
whi ch out wei ghs possible harnful results of injunction; and that
injunction wll not wundermne the public interests); Canal
Authority v. Callaway, 489 F.2d 567, 573 (5th Cr. 1974) (sane).

Accordingly, we vacate the injunction appealed from rather than

F.2d 931, 933 n. 4 (5th Gr. 1976) (citing Smth v. United States,
343 F.2d 539, 541 (5th Cr.), cert. denied, 382 U S. 861 (1965).
Therefore, we GRANT appellees' notion to strike it.

! Cegenhei ner contends also that the injunction was erroneous
because it applied to alnost all of the enpl oyees, even though no
class was certified. W need not reach this issue.
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attenpting to construe it as a prelimnary injunction. On renand,
of course, plaintiffs can seek that relief.
L1l
Accordi ngly, that portion of the judgnment chall enged on appeal
is VACATED and this case is REMANDED for further proceedings
consistent with this opinion.

VACATED and REMANDED



