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(CA 92 217 c/w 665 R)
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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

In March 1991, Lewis E. Johnson, proceeding pro se, sued Dutel
& Dutel and Dixie Savings & Loan (later QGak Tree Savings Bank) in
state court for fraud, m srepresentation, forgery, and breach of
contract. Johnson's "petition for damages" was vague, brief, and
concl usory. According to the petition for damages, the two
i ndi vidual Dutels executed fraudulent acts of sale in 1975 for
various parcels of property in Jefferson Parish, Louisiana.
Johnson alleged that Dutel & Dutel and Dixie Savings & Loan
appropriated the proceeds fromthe sale of the lots and that the
"“Johnsons'" never received any accounting for these "unauthorized
sales and nortgages." Johnson never clainmed ownership of these
lots in his petition or explained who they bel onged to, or howthey
came under the control of the defendants. Johnson asserted that he
was entitled to $10 m|llion damages.

Johnson anended his state court petition in June 1991. The

anendnent does not clarify Johnson's conplaint. In the "anended
petition" Johnson clained that "I Lewis E. Johnson and Park Manor
Homes et al have been by “fraud' swindled out of mllions of

dollars by the below naned " Di shonest Men' and their °Dishonest

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Act'." It is not evident how Johnson was related to Park Manor
Honmes. According to the anmended petition Johnson sought to protect
the i nvestors of OGak Tree Savi ngs fromthe unspecified fraud of the
def endant s.

In a separate state court action in Decenber 1991, Johnson
sued Phel ps Dunbar, Brent B. Barriere, Harry Rosenberg, Robert S.
Eitel and H Mity, Dixie Savings (OGak Tree and RTC), Dutel &
Dutel, First Comrerce Corp., First Mney Inc., First Commerce
Realty (Eastover Corp.), Edwin Edwards, WIIliam GQuste, John
"Monoul i di s" (Manoulides), Judge Lawence Chehardy, and Louis
Shushan. This action contained far-fetched and unsupported
al l egations that the defendants caused his attorney i n anot her case

in the Eastern District of Louisiana, Johnson v. New Engl and

| nsurance Co., No. 90-1556, to be "recalled as a parole violator

(and/or fugitive)" to Mssouri and that the defendants, in
vi ol ati on of an unspecified obligation to Johnson, failed to notify
him that his other attorney was in the hospital. According to
Johnson, the defendants took advantage of his situation and

obtained a judgnment in their favor without his being present.

Johnson al l uded to ot her various and unspecified "illegal acts" by
t he defendants. Johnson concl uded his conplaint by stating "I fear
for ny life because | have no protection from local, state or

federal authorities."”
In January 1992, Phel ps Dunbar, Barriere, Rosenberg, Eitel,
and Moity noved the district court to renove Johnson's action from

the civil district court for the Parish of Oleans to the federal



district court. The Resolution Trust Corporation (RTC) is the
recei ver for OGak Tree Savi ngs Bank whi ch was decl ared i nsol vent by
the Ofice of Thrift Supervision. The RTC filed the nost

conprehensive brief and refers to Johnson v. Phelps Dunbar as

Johnson's second suit. 1d. Johnson filed a third conplaint, Lew s

E. Johnson v. Resol ution Trust Corporation in federal court on June

2, 1992. This conplaint does not appear to be part of the record.

In March 1992 the district court consolidated Johnson's
actions against Dutel & Dutel with his action against Phelps
Dunbar. The fornmer suit was renoved by the RTC to the District

Court for the District of Colunbia in Decenber 1991 after Cak Tree

Savings Bank, fornerly D xie Savings & Loan, went into
recei vershi p. This case was transferred from the District of
Colunbia to the Eastern District of Louisiana in January 1992. 1In

June 1992 the District Court for the Eastern District of Louisiana
consol i dat ed Johnson' s acti on agai nst Phel ps Dunbar with his action
against the RTC. Thus all three cases were consol i dat ed.
Johnson's March 1992 "notion to anmend and supplenent the
conplaint and to add defendants" was purportedly filed by several
plaintiffs and consisted of a docunent nam ng over 100 defendants
and contai ning 32 pages of allegations. The Cerk of Court struck
the anmended conplaint for not being signed by each of the
plaintiffs, because the plaintiffs had not obtained | eave of the
court to file the anended conpl ai nt, and because non-pro-se parties

were not represented by counsel. The Cerk of Court noted that



Johnson's notion to anend t he original conpl ai nt remai ned schedul ed
for hearing before the nagistrate judge.

The magi strate judge deni ed Johnson's notion to anend i n Apri
1992. According to the magi strate judge, Johnson's notion viol ated
Fed. R Cv. P. 8(a) and 8(e)(1) for failing to provide a short and
pl ai n statenent of the clai mshow ng that the pleader was entitled
to relief and for failing to have sinple, concise, and direct
avernents in each pleading. The magi strate judge al so determ ned
that the notion violated Fed. R Cv. P. 15(a) because it was
"highly unlikely that [Johnson] omtted sone 90 or so additional
defendants or the nunerous allegations arising from plaintiff's
dealings with these defendants over the past two decades.”
Finally, the magistrate judge found that Johnson failed to conply
wth a statutory requirenent that corporate plaintiffs "nust
denonstrate representation by an attorney qualified to practice
before this court."

Johnson filed a "notice of appeal and/or objection" to the
magi strate's ruling on his notion to anend. The district court
held a hearing to consider the matter, but Johnson failed to
appear. The court affirmed the magistrate's ruling denying
Johnson's notion to anmend.

The district court, ina Fed. R Gv. P. 54(b) judgnent filed
in Decenber 1992, granted the notion by RTC as receiver for 0ak
Tree Savi ngs Bank to di sm ss Johnson's conplaint. The court stated
that "[i]t is expressly determned by this Court that there is no

just reason to delay in the entry of this judgnent until fina



determnation of all the issues involved in the above-entitled
action." The court issued simlar Rule 54(b) judgnents in favor of
John M Manoul ides, WIlliam GQuste, Jr.,! and Lawrence A. Chehardy.
Johnson appealed the Rule 54(b) notions granted in favor of
Chehardy and Guste. This Court granted Guste's unopposed notion to
di sm ss as noot Johnson's appeal on Novenber 18, 1992. Chehardy
i ndi cates that he was an appellee in case nunber 92-3879 and that
this Court dism ssed the appeal as frivolous on or about February
24, 1993. Chehardy believes that he is not a party to the current
appeal .

On Decenber 8, 1992, Johnson filed a notice of appeal fromthe
Rul e 54(b) judgnment entered in favor of Quste, Manoulides, and the
RTC whi ch appears to be tinely only as to the RTC. It is not clear
if this was an oversi ght on Johnson's part and he was attenpting to
appeal the judgnent entered in the separate action, 92-2425, in
favor of Quste on Novenber 5, 1992. In his brief, Johnson attacks
the judgnents in favor of Manoulides, Quste, Chehardy, and RTC as
receiver for QGak Tree Savings. Manoul i des, CQuste, and RTC have
filed briefs; Chehardy has declined to do so.

OPI NI ON
Johnson's appeal is limted to his argunent that the district

court abused its discretion by denying himthe right to anend his

The district court al so ordered Johnson to submt an anended
conplaint within 15 days in what appears to have been a separate

action by Johnson against Quste in civil action no. 92-2425.
Johnson apparently did not reply. The district court granted
GQuste's nmotion to dismss for failure to state a claim Id. at
634.



original conplaint. Analysis of this appeal is severely conpli-
cated by the plaintiff/appellant's inadequate pro se pl eadi ngs and
brief. Al though Johnson's notice of appeal appears to be untinely
as to several of the parties, the Court has jurisdiction over this
appeal because Johnson's notice of appeal was tinely as to the RTC.
It is possible that Johnson, by anending his initial action
against Dutel & Dutel in the state court, has already utilized his
right to anend once, as of course, for purposes of Fed. R Cv. P.
15(a). However, because this anendnent was filed in the state
court and before Johnson's actions were consolidated in federa
court, we assune arguendo that Johnson still enjoyed a right to
amend his action.
Johnson attenpted to anmend his conplaint in March 1992. Under

the Federal Rules of Civil Procedure:

A party may anend the party's pl eadi ng once as

a mtter of course at any tine before a

responsive pleading is served or, if the

pleading is one to which no responsive

pleading is permtted and the action has not

been pl aced upon the trial cal endar, the party

may so anend it at any tinme within 20 days

after it is served. QO herwise a party may

anend the party's pleading only by |eave of

court or by witten consent of the adverse

party; and |eave shall be freely given when

justice so requires.
Fed. R CGCv. P. 15(a). The original defendants in 92-0217 were
Phel ps Dunbar, Brent B. Barriere, Harry Rosenberg, Robert S. Eitel
and H Moity, Dixie Savings (Now Cak Tree and RTC), Dutel & Dutel,
First Comrerce Corp., First Mney Inc., First Commerce Realty
(Eastover Corp.), Edwi n Edwards, WIIliam Guste, John "Mnoulidis,"
Judge Lawrence Chehardy, and Louis Shushan.
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A responsive pleading is a conplaint, an answer, areply to
a counter-claim an answer to a cross-claim a third-party
conplaint, a third-party answer, and, pursuant to court order, a

reply to an answer or third-party answer.'" Albany Ins. Co. V.

Al macenadora Sonex, S.A., 5 F.3d 907, 910 (5th Gr. 1993). The

record is silent as to which of the parties, or whether any of
them filed responsive pleadings. Contained in the record are
motions by WIlliam Dutel, Louis Dutel, Dutel & Dutel, Chehardy,
Guste, Phelps Dunbar, Barriere, Rosenberg, Eitel, Mity, RTC
Shushan, and First Comerce Realty (Eastover Corp.) to dismss
Johnson's conplaint for failure to state a claimor |ack of subject
matter jurisdiction. Johnson correctly points out that a notionto

dismss is not a responsive pleading. Albany Ins. Co., 5 F. 3d at

911.

There is no record support indicating that any of the
def endant s answer ed Johnson's conpl aint and we assune for purposes
of this appeal that none of the defendants did so. Thus, we
further assune that Johnson's notion to anend was "as a matter of

course" rather than "by | eave of the court."” See Wiitaker v. Gty

of Houston, 963 F.2d 831, 834 (5th Cr. 1992).
The denial of leave to anend a plaintiff's conplaint is

revi ewed for abuse of discretion. See Resolution Trust Corp. V.

Sharif-Minir-Davidson Dev. Corp., 992 F. 2d 1398, 1403 n.8 (5th Cr

1993). In ruling upon a permssive pleading, the district court

may consider "“undue delay, bad faith or dilatory notive on the

part of the novant, repeated failure to cure deficiencies by



anendnents previously allowed, undue prejudice to the opposing
party by virtue of allowance of the anmendnent, [and] futility of

anmendnent.'" \Witaker, 963 F.2d at 836 (quoting Foman v. Davis,

371 U.S. 178, 182, 83 S. . 227, 9 L.Ed.2d 222 (1962)).
In Avatar Exploration, Inc. v. Chevron, US. A, Inc., 933 F. 2d

314, 315-17, 320-21 (5th CGr. 1991), this Court affirmed the
district court's denial of a Rule 15(a) notion that was filed in
response to a notion for sunmary judgnent. "W . . . affirm
denials of notions to anend when anendnent would be futile." [d.

at 321. Thus it appears that Rule 15(a) notions, even when "of
course" may be denied as futile.

In Overseas Inns, S.A. P.A v. United States, 911 F.2d 1146,

1150 (5th Gr. 1990), the Court upheld the denial of | eave to anend
under Rul e 15(a) and applied the perm ssive pleading standard in a
case where extensive prelawsuit and pretrial proceedi ngs had taken
pl ace, the Governnent had filed a notion for summary judgnent, and
the plaintiff had not attenpted to anend until about two-and-a-half
years after filing its conplaint. The Court also noted that the
plaintiff had filed a notion for summary judgnment prior to seeking
to amend. I d. The Court ruled that the district court did not
abuse its discretion by denying the plaintiff's notion to anend.
The Tenth Circuit has also held that the district court's
decisionto grant a plaintiff's notion to anend after the def endant
had filed a notion for summary judgnent was discretionary. Drake

v. Gty of Fort Collins, 927 F.2d 1156, 1163 (10th Cr. 1991). 1In

Drake the court ruled that it was proper to deny such a notion



where it was "apparent fromplaintiff's notions that the requested
anendnents could not cure the defects in his conplaint.” |d.
Johnson's anended conpl aint contained the sane allegations
found in his action against Phelps Dunbar concerning the
def endants' responsibility for having his attorney in an apparently
unrel ated case recalled as a parole violator and failing to notify
him that his other attorney was in the hospital. The rest of
Johnson's anended conpl aint contains allegations of pervasive and
undocunent ed conspiraci es anong t he def endants i ncl udi ng extensive
descriptions of the manner in which the defendants had stolen

various property and financial instruments from the purported

plaintiffs. According to Johnson, the plaintiffs had incurred
damages exceeding $1 billion, including |osses of $43 mllion of
real property and $12 mllion of revenue. The pleadings in the

anended conplaint are vague, conclusory, unsubstantiated, and
ultimately inpenetrable.

The magistrate judge's ruling concerning Johnson's anended
conpl ai nt, adopted by the district court, is instructive. As noted
by the magi strate judge, the anended conplaint is not inconformty
wth Rule 8(a)(2)'s requirenent that the pleading contains "a short
and plain statenent of the claim showng that the pleader is
entitled to relief." The magi strate judge al so point out, that
contrary to the instruction of Rule 8(e)(1), the pleadings in the
anended conpl ai nt are neither concise, nor direct. Further, John-
son failed to state "the circunstances constituting fraud

wth particularity.” Rule 9(b). There is no support by affidavit
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or docunent for any of his allegations. It is evident that
Johnson's anended conplaint could not cure the defects in his
original conplaint. The district court did not abuse its
di scretion by denying Johnson's anended conpl ai nt .

We AFFIRM the judgnent of the Trial Court.
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