UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9534
Summary Cal endar

| NEZ STREET and SYLVI A MALONE,
Pl aintiffs-Appellants,

ver sus

TEXACO, INC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 87 3947 "G')

July 26, 1993

Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

These appellants filed a personal injury suit against
Texaco several nonths before it commenced a Chapter 11 case in late
1987. They were inforned of the bankruptcy case, their case was
stayed in the district court pending the bankruptcy, and they
apparently attenpted to comunicate with the debtor to file a proof

of claim They never filed a formal proof of claim however, and

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this

opi ni on shoul d not be published.



t he bankruptcy concl uded wi thout their participation. The district
court held that their claimagainst Texaco was di scharged, and it
dism ssed the lawsuit. Finding no error, we affirmthe dism ssal.

We first take note of the state of the record on appeal.
Appellants rely heavily on a letter dated February 10, 1988, that
their counsel allegedly wote to the bankruptcy clerk in charge of
t he Texaco case. The district court refused to consider this
letter, finding it inadmssible for summary judgnent purposes.
That ruling was correct, and in any event, appellants have not
contested it. Thus, the only other evidence in appellants' behalf
is a February 18 letter witten by paralegals of Texaco's
bankruptcy counsel in New York to appellants' previous attorney.
The February 18 letter referred to appellants' "request" for a
proof of claim stated the request had been "forwarded" by the
bankruptcy court, and purported to transmt a proof of claimform
and proper filing information to appellants' counsel. This letter
may not have been properly proved up under Rule 56, but Texaco did
not object to its admssibility at the tinme, the court apparently
considered the letter, and we may do so.

When review ng a summary judgnent, the court of appeals
must determ ne de novo whether a genuine issue of material fact

exists that requires a trial. Davis v. lllinois Central RR, 921

F.2d 616, 617-18 (5th Cr. 1991). Further, the court nust take al
inferences from the evidence in the light nost favorable to the

non-novant. |d. Appellants have not presented sufficient evidence



that they filed even an informal proof of claimin the Texaco
reorgani zati on case.

The district court properly observed that many courts
recogni ze that an "informal" proof of claimmy be filed with the
bankruptcy court or with counsel for the debtor and, under certain
ci rcunst ances, such clains can allowthe claimant to participate in

t he bankruptcy proceedi ngs. Bankruptcy Rul e 5005(c); see generally

8 Col lier on Bankruptcy ¥ 3001.03 (15th Ed.) (cases cited therein).
In such cases, however, there has been proof that the woul d-be
claimant indicated an intent to participate in the bankruptcy
proceedi ngs and continued to assert his rights against the debtor.

See, e.qg., Matter of Pizza of Hawaii, Inc., 761 F.2d 1374 (9th Cr

1985); In re Sanbo's Restaurants, Inc., 754 F.2d 811 (9th Cr.

1985). Mere know edge of the existence of the clai mby the debtor,
trustee or bankruptcy court is insufficient as an i nformal proof of

claim |Inre International Horizons, Inc., 751 F.2d 1213, 1217-18

(11th Cr. 1985). The only evidence before us in this case fails
to establish the appellants' unequivocal intent or desire to
participate in the bankruptcy proceedings. At nost, appellants

counsel was infornmed that the bankruptcy case existed, he was
furni shed claimforns together wth adequate filing information and
notice of the deadline for filing proofs of claim and he negl ected
ever to file a claimat all. No evidence appears that appellants
voted in Texaco's plan of reorganization or sought further

informati on about the plan or their rights under it. Appellants



never noved for relief from stay in order to proceed with the
federal case and |iquidate their claimfor damages.
For these reasons, the judgnent of the district court is

AFFI RMVED.



