IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9531
Summary Cal endar

DONNA | SBELL,

Pl ai ntiff-Appellant,
V.
WAL- MART STORES, | NC.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
91 CV 4577 Mb

June 29, 1993
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Donna | sbell sued Wal-Mart Stores, Inc. for injuries
sustained in a Wal -Mart store. Wal-Mart stipulated liability,
and the issue of danmages was tried to a jury. |Isbell was awarded
danmages of $26,000. D sappointed, she filed a notion for a new
trial, which was denied. |I|sbell appeals the denial of that

motion. We affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . FACTUAL AND PROCEDURAL BACKGROUND

On March 9, 1991, while shopping at a Wal -Mart store in
Slidell, Louisiana, appellant Donna |Isbell was injured when a
styrof oam si gn suspended fromthe store's ceiling fell and struck
her from behind. The extent of injuries sustained remins
di sputed. |Isbell consulted an internist and an orthopedic
surgeon after the incident about alleged injuries to her head,
neck, shoulder, arm and hand. One of those physicians, the
ort hopedi ¢ surgeon, recomended surgery to fuse herniated
cervical discs at an estinmated cost of $20,000. At the request
of Wal-Mart, Isbell was further exam ned by two additional
doctors, a neurol ogist and an orthopedi c surgeon. Both deened
surgery unnecessary. |Isbell herself indicated at trial that she
did not intend to undergo surgery, for fear of possible adverse
consequences. Between the date of the accident and the tine of
trial, Isbell incurred approxi mately $6, 000 in non-surgical
medi cal expenses.

Because VWAl -Mart stipulated its liability for the sign's
falling, the proceeding focused entirely on the extent of
damages.! On Cctober 22, 1992, the jury, with a magistrate judge
presi ding, awarded |sbell $26,000 in a general verdict. |sbel

moved for a partial newtrial, limted to the issue of danmages.

! Ms. Isbell was initially joined by her husband, who filed
suit for loss of consortium M. Isbell voluntarily dism ssed
his entire claim Furthernore, Ms. Isbell voluntarily dropped
her additional claimfor past and future wage | oss.
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She appeal s the denial of that notion.

I'1. DI SCUSSI ON

A. The district court's refusal to submt a special verdict

| sbell clains that the district court erred by rejecting her
proposed jury verdict formwhich contained a list, for the jury
to fill in, of various types of damages that she alleges she
sust ai ned, such as pain and suffering and nental anguish. The
court instead submtted the foll ow ng, two-pronged general
i nterrogatory:

1. Do you find froma preponderance of the evidence

that the plaintiff, Donna Isbell, sustained injuries as
a result of the incident in the Wal-Mart Store on March
9, 19917 .

2. Wiat anmount, in dollars, do you find would fairly

and adequately conpensate the plaintiff, Donna |sbell,

for her injuries?
| sbel | argues that as a general matter, wthout the ability to
item ze, juries are prone to award only quantifiabl e nedical
expenses and fail to award general damages (e.g., for pain and
suffering). |Isbell cites no authority for this novel claim She
essentially seeks a new trial on the grounds that the district
court's refusal to request a special verdict rendered the jury
awar d i nadequat e.

It is well established that the district court has

di scretion whether to use either a general or a special verdict.

We review only for gross abuse of discretion. See Mley v.

Qppenhei ner & Conpany, 637 F.2d 318, 334 (5th Cr. 1981) (quoting
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5A Moore's Federal Practice § 49.03(1)). In this case the

magi strate judge explained her belief that special verdicts are
"nore likely to cause reversible error” than general verdicts.
What ever may be the truth of that proposition as a general

matter, we do not believe that the district court abused its
discretion in refusing to submt a special verdict form here.

The magi strate judge's instructions to the jury included an

item zed |list of categories of damages. The nmagi strate judge

al so specifically encouraged Isbell's counsel to suggest item zed
el emrents of damages to the jury in his closing argunent, in order
to conpensate for any all eged di sadvantage created by a general
verdict. Under the circunstances, the jury could not have failed
to understand the itens of danmages that it should consider.

| sbel | 's request that we overturn the nmagistrate judge' s refusal

to grant a newtrial on this ground is therefore denied.

B. The alleged awardi ng of only special nedical danages

| sbel | further argues that the jury awarded only speci al
medi cal damages and did not award any anmount of noney for genera
damages, thus entitling her to a newtrial. Isbell first
observes as a matter of sinple mathematics that "$20,000 [the
anount estimated for possible future surgery] plus $6,000 [the
anount of past nedical expenses incurred] equals $26,000."
| sbel | then concludes that the jury's refusal to grant general
damages is in direct conflict wwth its finding that she was

i nj ured.



We do not believe that the only reasonabl e construction of
the evidence and verdict conpels the conclusion that the jury
failed to award general danages. Only one of the nunerous
doctors whose testinony was considered at trial recommended
surgery, which he alone estimted would cost $20,000. H's
concl usion was strongly disputed by two specialists, both of whom
concluded that Isbell did not need surgery. Moreover, and
per haps nost convincingly, Isbell herself indicated at trial that
she did not intend to undergo surgery. It is therefore entirely
concei vabl e that the jury concluded that Isbell would in fact not
have surgery, and so cal cul ated $20,000 as an appropriate figure
for general danages. W agree with the district court's
conclusion when it denied Isbell's notion for a new trial:

The Court is of the opinion that the jury's verdict

represents a thorough, fair, and accurate assessnent of

the evidence. Although there was sone testinony

regardi ng the approxi mate cost of a certain surgical

procedure, the greater weight of the evidence was to

the effect that plaintiff was not in need of and did

not intend to undergo surgery in the future.

We have a duty to search for an interpretation of the jury

verdict that renders it consistent and reasonabl e. See Gonzal es

V. Mssouri Pacific Railroad Co., 511 F.2d 629, 633 (5th Cr.

1975) ("The Seventh Anendnent nmandates this Court to search for a
view of the case that nmakes the jury's answers consistent."). In
this case, the district court's interpretation is clearly
supported by the record. W accordingly reject Isbell's view
that a newtrial is in order because the jury inconsistently

determ ned that Isbell had been injured but then refused to award



general danmages.

C. The district court's response to a jury inquiry

Finally, Isbell argues that the district court
significantly erred in its response to a jury inquiry. The jury
interrupted its deliberations to ask the court whether Isbell had
recei ved nedical treatnent after July, 1992. The court responded
that such information nust be found in evidence presented at
trial. |Isbell argues that the trial record did not include
evi dence of a Septenber, 1992 visit to her doctor because the
court's pre-trial order required expert reports to be exchanged
si xty days before the pre-trial conference, which was held on
Cctober 5, 1992. She therefore contends that she shoul d have
been all owed to supplenent the record at the tinme of the jury
inquiry and that the court's refusal to respond gave the jury the
m st aken i npression that she had not seen a doctor after July.

We find the magistrate judge's refusal to supplenent the

record appropriate. 1In the nonth between the Septenber visit to
a doctor and the close of trial, Isbell never raised issue of the
adm ssibility of evidence regarding the visit. |If the jury

assunmed that Isbell had not returned to a doctor, it was not
because the court refused to supplenent the evidence at the tine
of the inquiry but rather because Isbell failed during the trial
to even attenpt to submt evidence of her visit. The district
court indicated its possible willingness to have admtted the

evi dence:



It's never been ny understanding that the cutoff dates

wor ked to exclude relevant facts fromthe date of the

cutoff period or the cutoff date to the date of trial.

And if there was sonething that was a necessity needed

to be placed before the jury, or counsel wanted it

pl aced before the jury, that should have been

di scussed. It was not discussed.
In sum when Isbell failed to offer evidence of a |later visit at
trial, she effectively waived the right to object to the jury's
i gnorance of that visit. W therefore conclude that the
magi strate judge's response to the jury's inquiry does not

provi de grounds for a new trial.

I11. CONCLUSI ON
For the foregoing reasons we AFFIRM the district court's

denial of Isbell's nmotion for a new trial.



