UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-9530
Summary Cal endar

MARLENE S. COONEY and
DALE H. COONEY,

Pl aintiffs-Appellants,
VERSUS
SOUTH CENTRAL BELL TELEPHONE COMPANY, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 91 Cv 3870 L

July 20, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !
FACTS

Sout h Central Bell Tel ephone Conpany (Bell) enpl oyed Appel | ant
Dale H Cooney as an installer-repairman. In August 1990 Cooney
underwent a bil ateral |am nectony and di scectony, and he submtted
a claim for benefits under the Bell South Sickness and Acci dent
Disability Benefit Plan (the Plan). The Plan provides that the

Enpl oyee Benefit Commttee (the EBC) has the authority to grant or

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



deny Pl an benefits.

The Benefits Adm nistrator, Linda Scruggs, approved Cooney's
claim for benefits through COctober 3, 1990. Cooney's personal
physician submtted a report to Linda Scruggs on Septenber 24,
1990, in which he concluded "[i]t is ny hope in three to four weeks
that [Cooney] can return to a light duty job for several weeks
before he resunes his previous occupation.” Li nda Scruggs and
Doctor Bradley Dennis, a physician enployed by Bell to review
medi cal records at the request of the Benefits Adm nistrator and
render an opinion based on those records, concluded that Cooney
could return to work in a |light capacity.

On QOctober 3, Scruggs infornmed Cooney that he should returnto
work the follow ng day or | ose his Plan benefits. Cooney returned
to work on Cctober 4, 1990. The followng day he suffered a
herni at ed di sc, and subsequent|y underwent a repeat | am nectony and
di skect ony.

Cooney and his wife filed suit against Bell, Dr. Bradley
Denni s, and Li nda Scruggs seeking to recover damages for negligence
and intentional tort. The district court granted summary j udgnent
in favor of defendants, holding that plaintiffs' intentional tort
claimis unsubstantiated and their negligence claimis preenpted by

ERI SA under this Court's decision in Corcoran v. United Heal thcare

Inc., et al, 965 F.2d 1321 (5th Gr. 1992). Cooney and his wfe

appeal the grant of summary judgnent in favor of Dr. Bradley
Denni s.

DI SCUSSI ON



W review the granting of summary judgnment using the sane

standard of reviewas the district court. VWaltman v. | nternational

Paper Co., 875 F.2d 468, 474 (5th Gr. 1989). W nust "reviewthe
facts drawing all inferences nost favorable to the party opposing

the notion." Reidv. State FarmMit. Auto. Ins. Co., 784 F. 2d 577,

578 (5th Cir. 1986). |If the record taken as a whole could not | ead
arational trier of fact to find for the nonnoving party, there is

no genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U. S. 574, 587 (1986); see Boeing Co. v. Shipnman,
411 F.2d 365, 374-75 (5th Cir. 1969) (en banc).

Appel lants clainmed that Dr. Dennis intentionally forced or
coerced him into returning to work, and that he negligently
determ ned that M. Cooney was able to return to work.

Appel lants original brief describes their state law claim

against Dr. Dennis as one "for damages sustained because of the
negl i gence and/or nmal practice of Dr. Dennis, who as a physician,
revi ewed Dal e Cooney' s nedi cal records and opi ned t hat Cooney coul d
return to work." (enphasis in original). They do not refer to the
intentional tort claim That claimis raised in a cursory manner
intheir reply brief. Appellants have abandoned their intentional

tort claimby failing to brief it intheir initial brief on appeal.

Uni ted Paperworks Int'l Corp., 908 F.2d 1252, 1255 (5th G r. 1990);

Pi ney Whods Country Life Sch. v. Shell Gl Co., 905 F.2d 840, 854

(5th Gr. 1990).
Appel l ants' negligent mal practice claimagainst Dr. Dennis is

properly characterized as a claimby a Plan beneficiary against a



doctor who is enployed by South Central Bell to provide nedical
opi nions to the Enpl oyee Benefit Conm ttee, which adm nisters Pl an

benefits. In Corcoran v. United Healthcare Inc., et al., 965 F. 2d

1321 (5th Gr. 1992), this Court held that an ERI SA plan
beneficiary's negligence action based on nedi cal decisions made by
an ERI SA plan adm nistrator is preenpted by ERI SA

Appel lants urge that Dr. Dennis is not a Plan adm nistrator
because his nedical opinions are so "peripheral" to the Plan
adm nistration that they are not preenpted by ERI SA. W di sagree.
The record reveals that at the tinme he rendered his opinion
regarding M. Cooney, Dr. Dennis was enployed by Bell as its
Medical Director. H's duty was "to review nedical records at the
request of the Benefits Adm nistrator and render an opinion based
on those records."” Based on this opinion, M. Cooney's request for
addi tional benefits was denied. Dr. Dennis's involvenent was far
from peripheral; it was an essential elenent of the Plan's
admnistration. This is precisely the type of case that we held in
Corcoran is preenpted by ERI SA

CONCLUSI ON
For the foregoing reasons, the district court's grant of

summary judgnent in favor of Dr. Dennis is AFFI RVED.



