IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9511
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ALBERT JOHN COX,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CR-92-242 "A'
~ June 23, 1993
Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *
The Sentencing Cuidelines state that the Sentencing
Comm ssion "has not dealt with the single acts of aberrant
behavior that may still justify probation at higher offense
| evel s through departures.” USSG Ch 1, Pt. A intro.
coment. 4(d). Wile the Guidelines do not define the term

"aberrant behavior," this Court has concluded "that it requires
nore than an act which is nmerely a first offense or "out of

character' for the defendant." United States v. WIlIlians, 974

F.2d 25, 26 (5th Gir. 1992), cert. denied, 113 S.Ct. 1320 (1993).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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The Wllians court quoted the definition of aberrant behavi or

provi ded by the Seventh Crcuit in United States v. Carey, 895

F.2d 318, 325 (7th Cr. 1990).

[ T] here nmust be sone el enent of abnormal or

exceptional behavior . . . . A single act of

aberrant behavior . . . generally

contenpl ates a spontaneous and seem ngly

t houghtl ess act rather than one which was the

result of substantial planning because an act

whi ch occurs suddenly and is not the result

of a continued reflective process is one for

whi ch the defendant may be arguably | ess

account abl e.
Wllianms, 974 F.2d at 26-27

In the instant case, as in Wllians, the district court's

determ nation that Cox's behavior could not be characterized as
aberrant is not clearly erroneous. As the court pointed out, Cox
had anpl e opportunity to plan the bank robbery during the drive
between M ssissippi and Slidell. Furthernore, he entered the
bank with a demand note and carrying an object that appeared to
be a gun. Thus, as Cox's conduct was neither spontaneous nor

t houghtl ess, his sentence is AFFI RVED



