UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9501
Summary Cal endar

CLARENCE A. MARSE,
Pl ai ntiff-Appellant,

ver sus

DEPARTMENT OF HEALTH
& HUMAN SERVI CES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA-91-1816 H)

(Jul'y 28, 1993)

Before POLITZ, Chief Judge, H G3d NBOTHAM and DeMOSS, Circuit
Judges.

PER CURI AM *

Cl arence Marse appeals the |imtations dismssal of his
petition under 42 U.S. C. 8§ 405(g) for judicial reviewof the deni al
of his application for social security disability benefits.

Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Marse applied for disability insurance benefits and
suppl enental security income and on March 1, 1991 the Appeals
Counci|l denied Marse's petition for review of an adverse ruling by
an admnistrative |aw judge. Marse filed the instant action on
May 13, 1991. Service of process was not effected until
Novenber 19, 1991.

The Secretary noved to dismss for failure to conply with the
65-day limtations period provided for by 42 U S C 8 405(g) and
20 CF.R 8 422.210(c). Under the statute and regul ati on Marse had
to seek judicial review on or before May 6, 1991. Marse argued in
response that the district court should excuse his untinely filing
because (1) he believed that his ownershi p of an unencunbered hone
ruled out an in forma pauperis status and he could not obtain the
filing fee before expiration of the limtations period; and (2) the
district court refused on May 10, 1991 to accept a filing w thout
the required fee or to permt paynent of the fee in installnents.
Rejecting the recommendati on of a magistrate judge, the district
court grant ed t he Secretary's not i on. Mar se sought
reconsi deration, alleging as an additional excuse that he and his
attorney both suffered physical and nental illnesses before and
after expiration of the limtations period. After the district
court denied reconsideration, Mirse filed additional docunents
noting the termnal illness and death of his attorney's nother
during the Iimtations period as yet another explanation for the

untineliness of his conplaint. This appeal foll owed.



Anal ysi s
Marse maintains that the district court should have applied
equitable tolling to excuse his untinely filing. W review the
district court's ruling in this regard de novo.!
Equitable tolling may extend the Ilimtations period of
42 U.S.C. 8 405(g).2? As the Suprenme Court recently has noted
however :

Federal courts have typically extended equitable relief
only sparingly. We have allowed equitable tolling in
situations where the clainmnt has actively pursued his
judicial renedies by filing a defective pleading during
the statutory period, or where the conpl ai nant has been
i nduced or tricked by his adversary's m sconduct into
allowing the filing deadline to pass. W have generally
been nmuch Il ess forgiving in receiving late filings where
the claimant failed to exercise due diligence in
preserving his legal rights. . . . Because the tine
limts inposed by Congress in a suit against the
Gover nnent involve a wai ver of sovereign imunity, it is
evident that no nore favorable tolling doctrine may be
enpl oyed agai nst the Governnent than is enployed in suits
bet ween private litigants.?

Thus, it is only a rare social security case which will present

equities strong enough to toll limtations.* The instant case does

! See Rhodes v. Quiberson Gl Tools Dv., 927 F.2d 876, 881
(5th Cr.) (court of appeals reviews de novo district court
determnation as to tolling of limtations period by equitable

estoppel ), cert. denied, 112 S.Ct. 198 (1991).

2 Bowen v. City of New York, 476 U. S. 467 (1986); Barrs v.
Sullivan, 906 F.2d 120 (5th G r. 1990).

3 Irwn v. Veterans Adm ni stration, 498 U S. 89, 96 (1990)
(citing Baldwin County Wlconme Center v. Brown, 466 U S. 147
(1984)) (other citations omtted).

4 Barrs (citing Bowen).



not present the requisite conpelling equities.?®

The judgnent of the district court is AFFI RVED

5 Mar se suggests that the district court clerk's failure to

i ssue summonses in this action until Novenber 19, 1991 constitutes
governnental m sconduct sonehow warranting equitable tolling.
Wil e governnmental m sconduct nmay warrant equitable tolling in
appropriate cases, see Bowen, the clerk's alleged conduct --
assum ng arguendo its inpropriety -- did not occur until after
Marse's untinely filing and in no way i nduced his tardiness. This
contention is frivol ous.



