IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9121

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

LOVEDAY ENOGVE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR- 158- G 05)

(February 14, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

Loveday Enogwe pleaded guilty to conspiring to inport nore
than 100 grans of heroin in violation of 21 U S C. 88 963 and
960(b) (2). Jens Bakker, Enogwe's counsel, wanted to withdraw from
the case because Enogwe felt that Bakker had forced himto plead

despite his innocence. A magistrate granted Bakker's notion to

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



w thdraw and appointed Roswald Shrull to replace him At
sentencing, the district court asked Enogwe whether he wanted to
w t hdraw his plea. Enogwe said that he did. The court denied
Enogwe' s noti on and sentenced himto 236 nonths inprisonnent and 5
years supervised rel ease, and fined him $2,000. Enogwe appeal ed.
1.

Enogwe argues that the district court violated Fed. R Cim
P. 11 by not informing him that five years was the nandatory
m ni mum sentence and that $2 mllion was the statutory naxinmm
fine. The statute under which the court sentenced Enogwe states in
pertinent part:

(2) I'n the case of a violation of subsection (a) of

this section involving--(A) 100 grans or nore of a
m xture or substance containing a detectable anmount of

heroin; . . . the person conmtting such violation shal
be sentenced to a termof inprisonnent of not |ess than
5 years and not nore than 40 years . . . a fine not to

exceed the greater of that authorized in accordance with
the provisions of Title 18, or $2,000,000 if the
defendant is an individual

21 U S.C. §960(b)(2)(A). Fed. R Cim P. 11 states in pertinent
part:
(c) Advice to Defendant. Before accepting a plea of
guilty or nolo contendere, the court nust address the
def endant personally in open court and inform the
def endant of , and determne that the defendant
under st ands, the foll ow ng:
(1) the nature of the charge to which the plea is

of fered, the mandatory m ni num penal ty provided by | aw,
i f any, and the maxi mum possi bl e penalty provi ded by | aw

Fed. R Cim P. 11(c). The court and Enogwe had this exchange at

hi s plea coll oquy:



The court: . . . Do you understand that the
maxi mum penalty for a conviction of this
offenseis a fine of two mllion dollars and a
prison termof five years to forty years?

M. Enogwe: Yes, sir

The court: And do you understand that in sone
circunstances the fine mght be |arger than
two mllion dollars in that alternatively it
can be conputed as twce the anmount of
monetary gain to yourself fromthis offense or
twce the amount of nonetary loss to any
victimfromthis offense if that woul d produce
a larger fine anmount than two mllion dollars?

M. Enogwe: Yes, your Honor.
In reviewng Rule 11 challenges, we determne whether the

sentencing court varied fromRule 11 procedures. United States v.

Johnson, 1 F.3d 296, 298 (5th GCr. 1993) (en banc). If the
sentencing court did so, we ascertain whether the variance
materially affected the defendant's decision to plead guilty. 1d.

Any judicial deviation fromRule 11 procedures could not have
materially inpacted Enogwe's plea. First of all, the plea
agreenent identified the mninmum prison term In addition, the
court told Enogwe that he faced a sentence of five to 40 years,
inplying a mninmum of five years. Myreover, the PSR stated that
the mnimumprison termshould not be less than five years and the
maxi mum fine should not exceed $2 mllion. At the sentencing
hearing, Enogwe did not allege that he had been m sl ed about the
m ni num sent ence or maxi mum fi ne.

As well, Enogwe stated during the plea colloquy that he had
di scussed with his counsel howthe Sentencing Guidelines appliedto

his case. Enogwe pleaded guilty to inporting nore than 100 grans



of heroin, which, under the Quidelines, corresponds to an of fense
| evel of 26. US S G 8§ 2D1.1(c)(9). An offense |evel of 26
conbined with a crimnal history category of |, the |owest
possi ble, results in a m ni numsentence of 63 nonths, nore than the
five year m ni num

More than that, the court's statenent about the maxi mum fine
could not possibly have affected Enogwe's plea. The court
suggested that the fine would exceed $2 mllion only if Enogwe
gai ned nore than $1 million or caused soneone to | ose nore than $1
mllion. There is no evidence that Enogwe's offense involved this
much noney. Even if we assuned that the sentencing court strayed
from Rule 11 procedures, it would not have materially affected
Enogwe' s decision to plead guilty.

L1l

Enogwe al |l eges that the district court erred in preventing him
fromwthdrawving his quilty plea under Fed. R Cim P. 32(d),
whi ch provides for the withdrawal of a plea for any fair and just
reason. Enogwe, however, has no absolute right to withdraw his

plea. United States v. Badger, 925 F.2d 101, 103 (5th GCr. 1991).

We review the court's resolution of a Rule 32(d) notion for abuse

of discretion. United States v. Gaitan, 954 F.2d 1005, 1011 (5th

Cr. 1992).
The court should have wei ghed seven factors in determ ning
whet her to permt Enogwe to withdraw his plea:
(1) whether the defendant has asserted his
i nnocence; (2) whether w thdrawal woul d
prejudice the Governnent; (3) whether the
def endant delayed in filing the notion and if

4



so, the reason for the delay; (4) whether

w t hdrawal woul d substantially inconveni ence

the court; (5) whether adequate assistance of

counsel was available to the defendant; (6)

whet her the plea was knowi ng and voluntary;

and (7) whether wthdrawal woul d waste

judicial resources.
Badger, 925 F.2d at 104. As "[n]o single factor or conbination of
factors mandates a particular result," the court shoul d have based
its decision on the totality of the circunstances. |d.

The court concluded that only Enogwe's claim of innocence
wei ghed in his favor, though not enough to permt w thdrawal of the
pl ea, as Enogwe had delayed in asserting it. In addition, the
court found that the pressure to plead guilty experienced by Enogwe
was no different than that influencing any defendant who wants to
avoid the vagaries of trial. Moreover, the court saw arrayed
agai nst Enogwe's cl ai mof innocence the substantial tinme and noney
al ready spent by the governnent and the court. The court did not
abuse its discretion in nmaking this determ nation.

| V.

Enogwe clains that the district court erred in accepting his

pl ea because there was i nsufficient evidence to support the plea as

required by Fed. R Cim P. 11(f). W review the court's

acceptance of Enogwe's plea for clear error. United States v.

Adans, 961 F.2d 505, 508 (5th Cr. 1992).

The court had to ascertain specific facts supporting each
el emrent of the offense. 1d. To prove conspiracy to i nport heroin,
the governnent had to denonstrate (1) an agreenent to inport; (2)

t he defendant's know edge of the agreenent; and (3) the defendant's



voluntary participation in the agreenent. United States V.

Qg ebode, 957 F.2d 1218, 1223 (5th Gr. 1992), cert. denied, 113

S.C. 1291 (1993). As the record established the elenents of the
of fense, the court did not violate Rule 11(f) or conmt clear error
i n accepting Enogwe' s pl ea.

V.

Enogwe argues that he was denied effective assistance of
counsel because Bakker ignored his request to file a notion to
w thdraw his plea, had no tine to prepare for trial, and forced him
to plead. Enogwe, however, nmade this argunent to the district
court when he chal l enged the voluntariness of his plea. Gven the
way Enogwe presented this issue, the court did not conpile arecord
on the ineffective assistance of counsel claim As there is no
record adequate to test the nerits of Enogwe's assertion, we

decline to consider it on direct appeal. United States v. Navej ar,

963 F.2d 732, 735 (5th Gr. 1992); United States v. H gdon, 832

F.2d 312, 313-14 (5th Cir. 1987), cert. denied, 484 U'S. 1075
(1988) .

VI .
Enogwe alleges that the district court erred by adopting the
PSR, which stated that his offense involved 7.28 Kkilograns of
heroin, an anount corresponding to an offense |evel of 34.
US S G 8 2D1.1(c)(5). Enogwe thinks that he shoul d have recei ved
an offense | evel of 26, based on the anmount of heroin detailed in

the superseding information. W review the court's determ nation



of the anmpunt of drugs involved in the offense for clear error.

United States v. Byrd, 898 F.2d 450, 452 (5th Gr. 1990).

The court had to cal cul ate the base offense | evel using drugs
not specified in a count of conviction if they related to the sane
conduct as the count of conviction. US S. G § 1B1.3; Byrd, 898
F.2d at 452. The factual record established Enogwe's invol venent
in three snmuggling efforts that appear to be part of the sane
conduct. Enogwe had to denonstrate that the information formng
the basis for his sentence was materially untrue, inaccurate, or

unreliable. United States v. Anqulo, 927 F.2d 202, 205 (5th Cr

1991). He has not cast doubt on the anpbunt of drugs that the court
factored into the sentence.

Al t hough the PSR suggests that the snuggling effort involved
5.28 kil ograns of heroin rather than 7.28 kilograns, this fact is
harm ess error. The offense | evel of 34, which the court assigned,
corresponds to at | east three kil ograns but | ess than ten kil ograns
of heroin, U S . S.G 8§ 2D1.1(c)(5), so even if the court had taken
5.28 kil ograns as the anount invol ved, Enogwe woul d still have been
within the sanme sentencing range. The court did not clearly err in
determ ning the anount of drugs involved in the offense.

VII.

Enogwe clains that the district court failed to specify that
his federal sentence should run concurrently with his state
sentence for the sane offense. A defendant may be prosecuted and
sentenced by both federal and state governnents if he violated the

| aw of each sovereign. United States v. Brown, 920 F.2d 1212, 1217




(5th Gr. 1991). This holding harkens back to 18 U. S.C. § 3584(a),
whi ch provides in pertinent part:

(a) Inposition of concurrent or consecutive terns.
If multiple terns of inprisonnent are inposed on a
Defendant at the sanme tinme, or if a termof inprisonnent
is inposed on a Defendant who is already subject to an
undi scharged term of inprisonnent, the terns nmay run
concurrently or consecutively . . . . Miltiple terns of
i nprisonnment inposed at the sane tine run concurrently
unl ess the court orders or the statute nmandates that the
terms are to run consecutively. Multiple terns of
i nprisonnment i nposed at different tinmes run consecutively
unless the court orders that the terns are to run
concurrently.

18 U S.C. §8 3584(a). Whether the sentence shoul d be concurrent or
consecutive rests wth the sound discretion of the court, subject
to 18 U.S.C. § 3553(a), which provides in pertinent part:

The court, in determning the particul ar sentence to
be i nposed, shall consider--

(1) the nature and circunstances of the offense and the
hi story and characteristics of the defendant;

(2) the need for the sentence inposed--

(A) to reflect the seriousness of the offense, to
pronote respect for the law, and to provide just
puni shnment for the offense;

(B) to afford adequate deterrence to crimnal
conduct ;

(C to protect the public fromfurther crinmes of the
def endant; and

(D) to provide the defendant with needed educati onal
or vocational training, medi cal care, or other
correctional treatnment in the nost effective manner;

(3) the kinds of sentences avail abl e;

(4) the kinds of sentence and sentencing range
established for the applicable category of offense
commtted by the applicabl e category of defendant as set
forth in the guidelines that are i ssued by the Sent enci ng



Comm ssion pursuant to 28 U . S.C. 994(a)(1l) that are in
effect on the date the defendant is sentenced;

(5 any pertinent policy statenent issued by the
Sentenci ng Commi ssion pursuant to 28 U S. C. 994(a)(2)
that is in effect on the date the defendant is sentenced;
(6) the need to avoid unwarranted sentence disparities
anong defendants with simlar records who have been found
guilty of simlar conduct; and

(7) the need to provide restitution to any victins of the
of f ense.

18 U.S.C. § 3553(a). If the court considered these factors and
found sufficient reason to i npose a consecutive sentence, then it
coul d have done so, Brown, 920 F.2d at 1217, though the Sentencing
Quidelines mght <cabin its discretion sonewhat. US S G
88 5GL. 3(b), 5GI1.3(c).

Enogwe thinks that he should not receive a consecutive
sent ence because the federal offense resulted fromthe sane conduct
that led to the state sentence. Unfortunately, neither the record
nor the court clearly discussed the relationship between the
federal and state penalties. In addition, the court did not
expl ai n whet her Enogwe's federal sentence should run concurrently
or consecutively to the state sentence. Finally, the court did not
consider the effect of 8 5GL.3 on the federal sanction. W vacate
and remand the sentence so the court can provide the information
needed to ascertain the propriety of a concurrent or consecutive
sent ence.

AFFIRVED |IN PART and VACATED AND REMANDED |[IN PART.



