IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9116
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
DOLORES PERU,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
5:92 CR 107

August 17, 1993

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Drug Enforcenent Agency ("DEA") agents arrested Dol ores Peru
at the Lubbock, Texas, airport after they discovered over five
kil ograns of cocaine in her suitcase. Shortly after her arrest,
Peru signed a statenment admtting guilt. After the district court

deni ed her notion to suppress the cocai ne and the confession, Peru

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



pl eaded guilty of possession of cocaine with intent to distribute
in violation of 21 U S C 8 841(a)(1) and (b)(1)(A)(ii), on the
condition that she could appeal the denial of the notion to

suppress. Finding no error, we affirm

| .

The following evidence from the suppression hearing is
relevant to Peru's appeal. Peru attracted the suspicions of a
Border Patrol agent when she arrived at the El Paso airport. She
had with her an ol d maroon suitcase and a new, |arger, hard-sided,
gray Sanpsonite suitcase that is a type comonly used by drug
couriers. Peru filled out luggage tags, placed one on each
suitcase, and checked the bags.

Agent Grandy and his partner determned that the tag on the
mar oon sui tcase was marked with the nane "Del ores Peru,"” while the
gray one bore the nane "Lolita Gonez." The maroon bag was
unl ocked, but the gray bag was |ocked. The agents did not think
t he gray bag contai ned cl ot hi ng, because they could hear a "thud or
t hunp at the bottont when they shook the bag. They were under the
i npression that the gray bag contai ned drugs, but they could not

| ocate a trained narcotics detection dog to sniff the suitcase.

The El Paso agents observed Peru while she waited to board a
flight to Lubbock. Peru appeared to be extrenely nervous. After
she boarded t he pl ane and t hey saw her | uggage | oaded on board, the

agents checked the tickets, |earned Peru's nanme, and inforned the



Lubbock airport police of their suspicions.

In Lubbock, DEA Special Agent Oetjen intercepted Peru's
suitcases and determ ned that the gray suitcase contai ned sonet hi ng
hard and that it snelled |ike baby powder, a comon naski ng agent
for narcotics. The suitcases were placed on the baggage carousel
with the rest of the luggage fromthe flight.

After Peru had retrieved both bags and started to | eave the
baggage claim area, QCetjen approached Peru and asked her to
acconpany himto a nearby office. QCetjen testified that he did not
touch Peru or take her identification or her plane ticket and that
Peru indicated she was willing to talk to himand that she carried
the suitcases into the office.

There, Peru allowed Cetjen to exam ne her ticket. He asked
whet her both suitcases bel onged to her; she responded that the red
one was hers but the other belonged to soneone el se. Wen Cetjen
asked who owned the gray bag, Peru becane visibly upset and
shrugged her shoulders to indicate she did not know. Cetjen
informed Peru that he believed he had probabl e cause to seize the
gray suitcase if she did not claimit.

Cetjen gave Peru the Mranda warnings and asked her whet her
she was willing to answer questions, and she agreed. After they
had di scussed the possibility that Peru would cooperate with the
governnent, Cetjen asked whet her she would be willing to open the
suitcases. Peru asked whether she "had to," and Cetjen told her
"no; but then you wouldn't be cooperating.” Peru then "shook her

head yes," renoved keys from a make-up bag, and opened the gray



sui tcase, which contained over five kil ograns of cocai ne wapped in
a quilt. Lieutenant Cal hoon and O ficer Hudson confirnmed Cetjen's
testinony that he did not coerce Peru in any way.

Peru testified that Cetjen had i nforned her that he was a DEA
agent and that he knew she had drugs in the bag. She stated that
he instructed her to acconpany himto the office and that she felt
she had no choice but to obey. According to Peru, she agreed to
open the bag only after Cetjen inforned her that he would obtain a
search warrant if she did not openit. She also testified that she
was not given Mranda warnings until after the cocaine was
di scovered; however, she agreed that she did receive the warnings

bef ore she signed a confession.

.
The district court found that the | aw enforcenent officers had
a reasonabl e suspicion that Peru was a drug courier and that the
gray suitcase contai ned drugs. The court further found that, based
upon their suspicion, the officers had tenporarily detai ned Peru
for questioning. During the detention, Peru consented to a search
of the gray bag. The court also determned that Peru's witten

statenent, nade at the DEA offices in Lubbock, was voluntary.

L1l
Peru concedes that the officers would have been justified in
tenporarily detaining her for questioning. She argues, however,

that the circunstances of her detention constituted an arrest



W t hout probabl e cause, which invalidated her consent to the search
and tainted her confession.

In reviewwng a district court's denial of a notion to
suppress, we reviewthe district court's findings of fact for clear
error, but the ultimate determ nati on whether the search or sei zure
was reasonable under the Fourth Amendnent is reviewed de novo

United States v. Seals, 987 F.2d 1102, 1106 (5th GCr. 1993),

petition for cert. filed, No. 92-9137 (Jun. 18, 1993). The

evidence is viewed nost favorably to the party prevailing in the
district court, unless such a viewis inconsistent with the trial
court's findings or is clearly erroneous considering the evidence

as a whole. United States v. Shabazz, 993 F. 2d 431, 434 (5th Cr.

1993).

We accept the trial court's credibility choices and factual
fi ndi ngs based upon live testinony at a suppression hearing, unless
the findings are clearly erroneous or influenced by an incorrect

view of the | aw. United States v. Mini z- Mel chor, 894 F.2d 1430,

1433-34 (5th Cir.), cert. denied, 495 U S. 923 (1990) (citation

omtted). Were, as in this case, a finding of consent was based
upon oral testinony at a suppression hearing, the "clearly
erroneous standard is particularly strong"” because of the district
court's "opportunity to observe the deneanor of the w tnesses."

United States v. Lopez, 911 F.2d 1006, 1010 (5th Gr. 1990)

(quotation and citation omtted).



There are three levels of police-citizen encounters. The
Fourth Amendnent does not apply to brief informational encounters
where the police comrunicate with a citizen and there is no
detention or coercion. The Fourth Amendnent does apply as the
intensity of the encounter escalates: Brief seizures nust be

supported by reasonabl e suspicion, and full-scale arrests nust be

supported by probable cause. United States v. Simons, 918 F. 2d
476, 479-80 (5th Cr. 1990); see Florida v. Royer, 460 U S. 491,

497-99 (1983).
No bright-line rule distinguishes a seizure from an arrest.

See United States v. Fernandez, 887 F.2d 564, 567 (5th Cr. 1989).

Cetjen's request that Peru acconpany him to the baggage claim
office el evated the encounter toward the |l evel of an arrest. See

id.; see also United States v. Berry, 670 F.2d 583, 602 (5th Gr.

1982). Neverthel ess, a person who has not been formally arrested
"I's deened in custody if, but only if, a reasonable person in the
suspect's position would have understood the situation to consti -
tute a restraint on freedomof novenent of the degree which the | aw

associates with formal arrest.™ United States v. Corral -Franco,

848 F. 2d 536, 540 (5th Gr. 1988) (internal quotation and citation
omtted). A "reasonable person" is one who is "neither guilty of
crimnal conduct and thus overly apprehensive nor insensitive to
t he seriousness of the circunstances.” [d. (quotation and citation

omtted).



The office where Cetjen interviewed Peru was within ten to
twel ve feet of the baggage carousel. QCetjen did not touch Peru or
confiscate her identification or her plane ticket. Under these
ci rcunst ances, we conclude that Peru was not under arrest, as a
reasonabl e person in her position would not have perceived herself

to be in custody. Corral-Franco, 848 F.2d 536, 540.

B
The governnent has the burden of proving, by a preponderance
of the evidence, that Peru voluntarily opened the suitcase. United

States v. Kelley, 981 F.2d 1464, 1470 (5th Cr.), cert. denied,

113 S. C. 2427 (1993). \ether her consent was voluntary is a
question of fact determned by the totality of the circunstances.
1 d.

We consider six factors to determ ne whether a consent was
vol unt ary:

(1) the voluntariness of the defendant's custodi al

status; (2) the presence of coercive police procedures;

(3) the extent and | evel of the defendant's cooperation

wth the police; (4) the defendant's awareness of his

right torefuse to consent; (5) the defendant's education

and intelligence; and (6) the defendant's belief that no

incrimnating evidence will be found.
Id. (citation omtted). Al six factors are relevant, but no one
factor is dispositive. 1d. Encouraging a defendant to tell the
truth or indicating that his cooperation will be made known to the
court does not render a subsequent confession involuntary. See

United States v. Paden, 908 F.2d 1229, 1235 (5th Gr. 1990), cert.

denied, 498 U S. 1039 (1991); United States v. Ballard, 586 F.2d




1060, 1063 (5th G r. 1978).

Based upon the testinony at the suppression hearing, the
district court could have concluded that Peru voluntarily acconpa-
nied Cetjen to the baggage claimoffice, that no coercive tactics
were used, that Peru indicated that she wanted to cooperate with
the police, and that Oetjen gave Peru M randa warni ngs and i nf or ned
her that she did not have to open the suitcases. Therefore, we
conclude that the district court's determnation that Peru
voluntarily consented to the search of her bag was not clearly

€er r oneous. See Lopez, 911 F.2d at 1010.

C.

Peru's challenge to the admssibility of her confession is
prem sed entirely on her claimthat she was illegally detai ned and
that she did not voluntarily open the suitcase. For the reasons
di scussed above, we conclude that the confession was properly
admtted into evidence.

AFFI RVED.



