IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9104
Summary Cal endar

Bl LLY DELBERT DI CKEY
Pl ai ntiff-Appellant,
ver sus
ADRI AN HUDDLESTQN, Agent, West
Central Texas Interl ocal
Crime Task Force, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(6: 92- CV-060)

(Decenber 29, 1993)
Bef ore GOLDBERG KI NG and GARWOOD, Circuit Judges.
PER CURI AM *
| . Background
Billy Delbert D ckey, proceeding pro se and in forma
pauperis, filed this action under 42 U S.C. 8§ 1983 against three
officers of the Wst Central Texas Interlocal Crime Task Force

("Task Force") in both their individual and official capacities.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Di ckey all eged that these officers searched his farmhouse and his
mother's hone in violation of his Fourth Amendnent rights. The
conplaint also naned the Attorney General of Texas, in his
i ndi vidual and official capacities, and the State of Texas itself.
Wthout requiring the defendants to answer, the district court
referred this case to a magistrate judge for a report and
recommendation. The magi strate judge ordered D ckey to submt a
brief detailing the substance of his clains. After considering
Di ckey' s response, the magi strate judge recomended that the cl ai ns
brought agai nst the defendants in their individual capacities be
di sm ssed wi thout prejudice because they were frivol ous under 28
US C 8 1915(d). The nmagistrate judge al so recommended that the
cl ai s brought against the State and the ot her defendants in their
official capacities be dismssed with prejudice because the
El event h Amendnent prohibited such clains from being brought in
federal court. Over Dickey's objections, the district court
adopted the recommendati on of the magi strate judge and di sm ssed
the conplaint. Dickey appeals.
1. Analysis

A D strict Court may dismss an in fornma pauperis suit "if
satisfied that the action is frivolous.”" 28 U S. C. § 1915(d). A
claim may be found to be frivolous under 8§ 1915(d) only if it

"l acks an arguable basis either in law or in fact." Neitzke v.

Wllianms, 490 U. S. 319, 329 (1989). W review a district court's

di sm ssal of a suit under 8 1915(d) for abuse of discretion. |d.



Di ckey does not contest the dism ssal of the State of Texas
or of the Attorney General. Thus, we will only address Dickey's
clains against the Task Force officers. W will first exam ne
whet her the district court abused its discretion when it found that
the clainms against these officers in their individual capacities
| acked an arguable basis in | aw

Di ckey's clains center around two search warrants: one for
hi s farmhouse and another for his nother's honme. Defendant Adrian
Huddl eston requested and obtained these search warrants from a
state magi strate on Novenber 16, 1990. After these | ocations were
searched, the property seized was turned over to federal agents,
who in turn obtained a warrant for Dickey's arrest on narcotics
char ges. Dickey <clains that the defendants violated his
constitutional rights by procuring the search warrant for his farm
house by relying on an affidavit from Huddl eston that contained
material omssions and intentional falsehoods. Di ckey al so
mai nt ai ns that the defendants viol ated his constitutional rights by
searching his nother's hone based on a warrant that plainly was not
supported by probable cause. W w |l exam ne Dickey's all egations
regardi ng each of these searches in turn

A

To be constitutionally valid, a search warrant nust be based
on probabl e cause. The execution of a search warrant that is not
supported by probabl e cause, therefore, violates the Constitution.

In Franks v. Delaware, 438 U. S. 154 (1978), the Suprene Court

consi dered the circunstances under which a defendant in a crim nal



proceedi ng coul d chal |l enge the veracity of an affidavit used by the
police to obtain an otherwi se valid search warrant. The Court held
that a crimnal defendant could challenge the truthful ness of a
warrant affidavit and that the fruits of the resulting search coul d
be suppressed if the defendant could show that the affidavit
contained statenents that were wuntrue and necessary to the
magi strate's finding of probable cause. Specifically, the Court
wr ot e t hat

To mandate an evidentiary hearing, the challenger's attack
must be nore than conclusory and nmust be supported by nore
than a nere desire to cross-exam ne. There nust be
al | egations of deliberate fal sehood or of reckl ess di sregard
for the truth, and those all egati ons nust be acconpani ed by
an offer of proof. They should point out specifically the
portion of the warrant affidavit that is clained to be
fal se; and they should be acconpanied by a statenent of
supporting reasons. Affidavits or sworn or otherw se
reliable statenments of w tnesses should be furnished, or
their absence satisfactorily explained. Al | egati ons of
negligence or innocent mstake are insufficient. The
deli berate falsity or reckless disregard whose i npeachnent
is permtted . . . is only that of the affiant, not of any
nongovernnental informant. Finally, if these requirenents
are net, and if, when material that is the subject of the
alleged falsity or reckless disregard is set to one side,
there remai ns sufficient content inthe warrant affidavit to
support a finding of probabl e cause, no hearing is required.
On the other hand, if the remaining content is insufficient,
the defendant is entitled, under the Fourth and Fourteenth
Amendnents, to his hearing.

Id. at 171-72 (footnote omtted). Allegations that material facts
were omtted froma warrant affidavit are treated simlarly. |If,
when the material that was omtted is added to the magistrate's
calculus, the affidavit would still support a finding of probable

cause, the warrant is still considered to be valid.! Although

Mhet her there is probable cause for the issuance of a
search warrant depends on whether " the magi strate was provided
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Franks was a crimnal case, courts have acknow edged that a
material m srepresentation or om ssion froma warrant affidavit can

giveriseto a 8 1983 claimfor noney danages. See, e.g., dson v.

Tyler, 771 F.2d 277 (7th Gir. 1985).

According to Dickey, a conparison of an affidavit that
acconpanies the federal arrest warrant and Huddl eston's search
warrant affidavit for the farmhouse shows that, in order to obtain
t he search warrant for the farm house, Huddl eston fabricated sone
facts and omtted other material facts. Qur review of the record
does not lead us to this conclusion.

Huddl eston's alleged fabrications and om ssions are as
follows: First, D ckey observes that Huddl eston reported in the
federal conplaint affidavit that the confidential informant had not
previously provided i nformation to the Task Force. However, in the

search warrant affidavit, Huddl eston said that the infornmant had

with sufficient reliable information from which he could
reasonably conclude that the itens sought in the warrant were
probably at the | ocation sought to be searched.'"” United States
v. Wake, 948 F.2d 1422, 1428 (5th Gr. 1991) (citation omtted),
cert. denied, 112 S. . 2944 (1992). In the determ nation of
probabl e cause, the magistrate "may draw reasonabl e i nferences
fromthe material he receives, and his ultimate probabl e cause
deci sion should be paid great deference by review ng courts."”
United States v. May, 819 F.2d 531, 535 (5th Cr. 1987). The
magi strate nust

must make a practical, commobn-sense deci si on whet her,

given all the circunstances set forth in the affidavit

before him including the "veracity" and "basis of

know edge" of persons supplying hearsay information, there

is a fair probability that contraband or evidence of a

crime will be found in a particular place. And the duty

of a reviewing court is sinply to ensure that the

magi strate had a "substantial basis for

conclud[ing]" that probable cause exi sted.
I[Ilinois v. Gates, 462 U. S. 213, 238-39 (1983) (citation
omtted).




given information on nunerous occasions in the preceding two
mont hs. Second, Di ckey notes that Huddl eston stated in the search
warrant affidavit that the confidential informant had personally
vi ewed a net hanphetam ne | aboratory at Dickey's farm However, the
federal affidavit states that the informant said that Guy Kincaid
was the only person who could cone and go fromthe lab. Third, the
search warrant affidavit shows that the informant clainmed to have
personal know edge that Di ckey was distributing |large quantities of
met hanphet am ne. However, according to D ckey, the federal

affidavit contains no statenent that the informant had persona

know edge of Dickey's involvenent in the distribution of
met hanphet am ne. Fourth, in the search warrant affidavit,
Huddl eston said that the confidential informant had nmade

arrangenents to purchase net hanphetam ne fromEd Lane Smth. The
federal affidavit, however, contains no such statenent. Fifth, in
t he search warrant affidavit, Huddl eston stated that the infornmant
said that the | ab was operated by a "Billy" and an i ndi vi dual naned
Ed Lane Smth. However, according to Dickey, in the federal
af fidavit, Huddl eston said that the informant said that Billy Sider
operated the | ab. Finally, Dickey charges that the federal
affidavit reveals that Huddl eston omtted fromthe search warrant
affidavit a statenent that sone glassware had been shattered and

buried at the farm?2

2Apparently, such glassware is used in the production of
control | ed substances such as net hanphet am ne.
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Di ckey's attacks on the search warrant affidavit are not
persuasive. The statenent in the federal conplaint affidavit that
GQuy Kincaid was the only person who could "conme and go" to the
| aboratory can be read to be inconsistent with the statenent in the
search warrant affidavit that the informant had personally viewed
the | aboratory at Dickey's farm However, in this case, this smal
di screpancy, wthout nore, cannot nullify the validity of the
search warrant for the farm house. Even if the informant's
statenent that he had personally viewed a nethanphetan ne
| aboratory at Dickey's farmis excluded fromthe warrant affidavit,
that affidavit would still have sufficient content to support a

finding of probable cause. See Franks, 438 U. S. at 172.

The search warrant affidavit states that the informant had
given reliable information in the past, contradicting the federal
conplaint affidavit that says that the i nformant had not previously
given information to the Task Force. However, the statenent that
the i nformant had provided reliable information in the past was not
necessary to establish the informant's credibility. The district
court noted that the search warrant affidavit also denonstrated
that the confidential informant was reliable because, after the
i nformant had | ed Huddl eston to the farmhouse and told himthat a
met hanphet am ne | aboratory operated by Billy and Ed Lane Smth was
| ocat ed there, another officer of the Task Force confirnmed that the
| ocati on was under the control of Dickey and Smth and that Di ckey

was presently suspected of distributing nethanphetam ne.



The ot her all eged di screpancies do not show that the search
warrant affidavits contained false statenents or materia
om ssi ons. Dickey correctly notes that the search warrant
affidavit contains statenents (such as that D ckey had distributed
met hanphet am ne and that the informant had arranged to purchase
met hanphet am ne by tel ephoning Ed Lane Smth at D ckey's farm that
the federal conplaint affidavit does not contain. However, nothing
shows that the statenents included in the search warrant affidavit
are in any way false or that the search warrant affidavit omtted
any fact that would cast doubt on the validity of the search
war r ant . Moreover, in both the search warrant affidavit and the
federal conplaint affidavit, Huddl eston reported that the i nformant
said that Billy and Ed Lane Smth operated a nethanphetam ne
| aboratory at the farm Although the federal conplaint affidavit
also revealed that the informant told Huddl eston that Billy Sider
oper ated t he net hanphet am ne | aboratory, this additional fact does
not establish that any statenent in the search warrant affidavit is
false or that any omssion from the search warrant affected the
validity of that warrant. The federal conplaint affidavit reveal ed
that Billy Sider was believed to be the plaintiff, Billy Del bert
Di ckey. Finally, Dickey's observation that the search warrant
affidavit did not contain any reference to broken glassware is
hardly surprising once it is realized that the broken gl assware was
observed two weeks after the search warrant affidavit was nade.

In sum the facts set out in this search warrant affidavit,

including the facts outlined above and the facts that D ckey has



not even attenpted to chall enge (such as that anot her confidenti al
i nformant reported that D ckey was i n possessi on of net hanphet am ne
at the farm house), show that the farm house search warrant was
supported by probable cause. Therefore, to the extent that
Di ckey's conplaint is based on the search warrant for his farm the
district court did not abuse its discretion in concluding that
Di ckey's clains have no arguable basis in | aw
B

Regarding the search warrant for Dickey's nother's hone,
Di ckey contends that the search warrant affidavit was i nsufficient
on its face to establish probable cause. Dickey clains that the
house was not described in any way and that the facts given in the
affidavit do not pertain to the house.

If a facial challenge to the sufficiency of a warrant
affidavit is made, courts will exam ne the warrant affidavit to
determ ne whether the totality of the circunstances indicate that

the affidavit was supported by probable cause. Hale v. Fish, 899

F.2d 390, 398-99 (5th Cr. 1990).

Here, the search warrant affidavit reveals that D ckey was
using the farmhouse as a narcotics | aboratory and that sone of the
equi pnent related to this narcotics producti on was bei ng noved from
the farm house to Dickey's nother's house. The facts recited in
the search warrant affidavit for Dickey's nother's house were
sufficient to establish probable cause. Thus, to the extent that

Di ckey's conplaint is based on the search warrant for his nother's



house, the district court did not abuse its discretion in
concluding that D ckey's clains have no arguable basis in | aw
I11. Conclusion

We conclude that the district court did not abuse its
discretion when it concluded that Dickey's clains against the
officersintheir individual capacities | acked an arguabl e basis in
I aw. G ven this conclusion, we need not address the district
court's dismssal of the clains against the officers in their
official capacities. The judgnent of the district court is

AFF| RMED.
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