IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T
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UNI TED STATES OF AMERI CA,
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vVer sus
ABDOLREZA HAGHI GHAT- JQU,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92-CR-136-(A))

(January 14, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Abdol reza Haghi ghat - Jou (Haghi ghat-Jou) entered a
conditional plea of guilty to possession with intent to
distribute opium reserving his right to appeal the district

court's adverse ruling on his notion to suppress evidence.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Haghi ghat - Jou appeals only the district court's denial of his
nmotion to suppress. W affirm
|. FACTS AND PROCEDURAL HI STORY

On July 17, 1992, Haghi ghat-Jou arrived at the Dallas/Fort
Worth International Airport from Houston, Texas. Drug
Enf orcenment Adm nistration agents Wlliam Travis and Ray C ssna
wat ched t he passengers depart fromthe plane. The agents had no
prior know edge of Haghi ghat-Jou, nor did they have any
particul ar reason to be concerned with this flight, other than
the fact that Houston is a "source city" for narcotics traffic.
Because Haghi ghat-Jou appeared to be nervous, the agents
continued to watch him as he wal ked through the concourse. As
Haghi ghat - Jou wal ked t hrough the concourse to the departing gate
for his next flight, about 150 feet, the agents noticed that
Haghi ghat - Jou conti nued to appear nervous and was | ooki ng around
as if he were looking to see if soneone was follow ng him

After Haghi ghat - Jou obtai ned a boardi ng pass for his flight
to Los Angel es, the two agents approached Haghi ghat-Jou and
identified thenselves as federal agents. The agents were dressed
in blue jeans and T-shirts and asked to see Haghi ghat-Jou's
airline ticket. Another agent stood about ten feet away as a
| ook-out for the agents' safety. Haghighat-Jou still appeared to
be very nervous as he handed agent Travis his ticket. The
airline ticket had a scheduled return trip to Houston on July 18,
1992, and was in the nanme of Ahmad Rafie. Wen agent Travis

asked Haghi ghat-Jou if he was M. Rafie, Haghi ghat-Jou indicated



that he was. Agent Travis then handed Haghi ghat-Jou back his
airline ticket and asked himif he had any other identification;
Haghi ghat - Jou handed him an expired driver's |license. The nane
on the driver's |license was Andy Jou. Haghi ghat-Jou expl ai ned
that there was a discrepancy in the nanes because his cousin had
purchased the airline ticket for him Al so, at sonme point during
this initial exchange between Haghi ghat-Jou and the agents, agent
Travis i nformed Haghi ghat-Jou that he was not under arrest and
was free to | eave.

After giving Haghi ghat-Jou back his driver's |icense, agent
Travis explained to Haghi ghat-Jou that the agents job at the
airport was to prevent narcotic trafficking and requested to | ook
i nsi de Haghi ghat-Jou' s briefcase. Haghighat-Jou handed the
briefcase to agent Travis, and he took the briefcase to a seating
area, a few feet away, to open it. After agent Travis opened the
bri ef case, Haghi ghat-Jou renoved a snmall paper sack fromthe
briefcase and placed it beside him Agent Travis asked
Haghi ghat - Jou whet her the bag contained any illegal material in
it, and Haghi ghat-Jou responded negatively. Agent Travis then
requested to | ook inside the bag. Haghighat-Jou did not respond
to this request. Agent Travis repeated the request, and
Haghi ghat - Jou handed the bag over to himw thout saying anything.

I nsi de the paper bag, agent Travis found a travel folder
containing six wax paper rolls. As agent Travis pulled out a
roll, he detected the snell of opium he then unwapped the roll,

snelled it again, and affirnmed his suspicion, though he testified



that he was not positive what the substance was. Agent Travis
then found two nore wax paper rolls inside Haghi ghat-Jou's
shaving kit in the briefcase. The agents then asked Haghi ghat -
Jou to acconpany themto their office. Haghighat-Jou returned
wth the agents to their office. Subsequent tests confirned that
the wax paper rolls contai ned opi um
A grand jury returned a one count indictnment charging
Haghi ghat - Jou wi th possession with intent to distribute opiumin
violation of 21 U S.C. § 841(a)(1l). Haghighat-Jou then filed a
nmotion to suppress. The district court in overruling the notion
to suppress made the follow ng findings:
| think that the initial stop wassQof the defendant by
O ficer Travis was entirely appropriate under the
circunstances. | think that the request forsQby Oficer
Travis to |l ook at the driver's licensesQfirst of all, the
SQthe airline ticket and then the driver's |icense was
appropriate, in each instance was appropriate. The fact
that the driver's license carried a different nane fromthe
name the defendant said he had and the nane that was on the
airline ticket would, in ny judgnent, cause there to be
reasonabl e suspicion that the defendant was up to sonething
that he should not be up to. And | think that all of the
conduct thereafter on the part of the officer was entirely
appropriate, and certainly once he becane aware that there
was sonething in the suitcase or briefcase that had a snel
that he recogni zed as being opium that it was appropriate
at that point that there be a seizure and that an arrest at
t hat point woul d be appropriate.
Haghi ghat - Jou entered a conditional guilty plea, reserving his
right to appeal the district court's denial of his notion to
suppress. On Decenber 4, 1992, the district court sentenced
Haghi ghat -Jou to twenty-three nonths inprisonnent, and three
years supervised release, and ordered himto pay a fifty dollar

speci al assessnent.



1. DI SCUSSI ON
We review a district court's findings of fact on a notion to
suppress under the clearly erroneous standard, and we review the
district court's ultimte determ nation of Fourth Amendnent

r easonabl eness de novo. United States v. Seals, 987 F.2d 1102,

1106 (5th Gr.), cert. denied, 114 S. C. 155 (1993). W nust

al so view the evidence in the light nost favorable to the party

that prevailed below. United States v. Simons, 918 F.2d 476,

479 (5th Gr. 1990).
A. Validity of the Stop

Initially, Haghighat-Jou argues that, fromthe begi nning,
the agents' actions toward himanounted to a "seizure" not
supported by reasonabl e suspicion and therefore constituted a

violation of the Fourth Anendnent. In United States v. Berry, we

held that there are at least three tiers of police-citizen
encounters: "communi cati on between police and citizens involving
no coercion or detention and therefore w thout the conpass of the
Fourth Amendnent, brief 'seizures' that nust be supported by
reasonabl e suspicion, and full-scale arrests that nust be
supported by probable cause." 670 F.2d 583, 591 (5th Gr. Unit B
1982) (en banc). Not all airport stops are necessarily seizures;

a seizure only occurs if in view of all the circunstances
surroundi ng the incident, a reasonable person would have believed
that he was not free to leave.'" 1d. at 595 (quoting United

States v. Mendenhall, 446 U S. 544, 554 (1980)). Furthernore, it

is well established that the mere fact that a | aw enforcenent



official identifies hinself is not so coercive that this
statenent al one would render an encounter between a citizen and

the | aw enforcenent official a seizure. United States v.

Si mmons, 918 F.2d 476, 480 (5th Cr. 1990).
The initial exchange between Haghi ghat-Jou and the agents

was not a seizure under the Fourth Amendment. United States v.

Gal berth, 846 F.2d 983, 989 (5th Gr.) (noting that there was no
sei zure of the defendant when the stop was conducted in a non-
coercive manner and the defendant's ticket and driver's |icense
were immedi ately returned after the officer | ooked at then

cert. denied, 488 U S. 865 (1988); United States v. Hanson, 801

F.2d 757, 761 (5th Gr. 1986) (noting that the Fourth Amendnent
was not inplicated when officers nerely approached the
def endants, displayed their badges, and asked questi ons).
Rat her, the initial exchange was "nmere communi cation." The
agents' conduct was not coercive or threatening, and they
i nformed Haghi ghat-Jou that he was free to | eave at any tine.
Additionally, as we have already stated, an agent's self-
identification is not so coercive as to render the encounter a
seizure. The district court concluded that the agents' actions
during the initial questioning of Haghi ghat-Jou were "entirely
appropriate."” W agree.

However, when agent Travis informed Haghi ghat-Jou that the
agents were involved in the interdiction of drug trafficking and
asked to | ook in Haghighat-Jou's briefcase, a seizure of

Haghi ghat - Jou occurred. United States v. Simmons, 918 F. 2d 476,




481 (5th Gr. 1990) (holding that when the agents identified
t hensel ves as narcotics officers and requested to search the
def endants carry-on-bag, a seizure of the defendant had

occurred); United States v. Gonzales, 842 F.2d 748, 752 (5th Cr.

1988) (holding that a seizure of the defendant occurred when the
officer infornmed the defendant that he was "working narcotics"”

and requested to |look into her bag), overruled on other grounds

by United States v. Hurtado, 905 F.2d 74 (5th Gr. 1990) (en

banc). Having determ ned that Haghi ghat-Jou was seized for

pur poses of the Fourth Amendnent, we nust now determ ne whet her
the seizure was supported by reasonabl e suspicion. Gonzales, 842
F.2d at 753; Berry, 670 F.2d at 598; Reasonabl e suspi ci on has
been defined by the Suprene Court as "specific and articul able
facts which, taken together with rational inferences fromthose

facts, reasonably warrant that intrusion.” Terry v. GChio, 392

U S 1, 21 (1968).

In this case, we agree with the district court that the
agents had reasonabl e suspicion to justify their seizure of
Haghi ghat - Jou. Haghi ghat-Jou had arrived froma known "source

city," he appeared nervous as he got off the plane, his airline
ticket and driver's |license reveal ed a nane di screpancy, he
stated a false nane to the agents, and he was to return from Los

Angel es to Houston the next day. See Galberth, 846 F.2d at 989

(noting that officers had specific and articulable facts to seize
t he def endant when the defendant tried to hide her true identity,

appeared nervous, was returning froma known source city, had a



one-way ticket, and had been in Mam for only twenty-four
hours). Therefore, we conclude that the agents had reasonabl e
suspicion to warrant the brief detention of Haghi ghat-Jou

B. Valid Consent

Haghi ghat - Jou further contends that the evidence seized from
his briefcase should be excluded because his consent to the
search was not voluntary, but instead was the result of subtle
police coercion. Two distinct inquiries nust be undertaken in
anal yzing an individual's consent to search: whether his consent
was voluntarily given, and whether the search was within the

scope of his consent. United States v. Rich, 992 F.2d 502, 505

(5th Gr.), cert. denied, 114 S. C. 348 (1993).

1. Di d Haghi ghat -Jou voluntarily consent?

The governnent has the burden of proving by a preponderance
of the evidence that Haghi ghat-Jou freely and voluntarily

consented to the search. United States v. Riley, 968 F.2d 422,

426 (5th Gr.), cert. denied, 113 S. . 507 (1992); United

States v. Hurtado, 905 F.2d 74, 75 (1990) (en banc). The Suprene

Court has stated that "the question whether a consent to a search
was in fact 'voluntary' or was the product of duress or coercion,
express or inplied, is a question of fact to be determ ned from

the totality of all the circunstances." Schneckloth v.

Bust anonte, 412 U. S. 218, 227 (1973). W have outlined six
primary factors for consideration in determ ning whet her consent
to a search is knowi ng and voluntary: (1) the voluntariness of

the defendant's custodial status; (2) the presence of coercive



police procedures; (3) the extent and | evel of the defendant's
cooperation with the police; (4) the defendant's awareness of his
right to refuse consent; (5) the defendant's education and
intelligence; and (6) the defendant's belief that no

incrimnating evidence will be found. United States v. Phillips,

664 F.2d 971, 1023-24 (5th Gr. Unit B 1981), cert. denied, 457

U S. 1136, and cert. denied, 457 U S. 1136, and cert. deni ed, 459

U S 906 (1982). Wile we have noted that all of the above
factors are relevant, we have concluded that none of the
preceding factors is considered to be dispositive of the
voluntariness issue. 1d. at 1023. A district court's

determ nation that a suspect voluntarily consented to a search

w Il not be reversed on appeal unless the finding is clearly
erroneous. Galberth, 846 F.2d at 986; Phillips, 664 F.2d at
1023.

While the district court did not expressly find that
Haghi ghat - Jou consented to the search of his briefcase, the
district court did inplicitly find that Haghi ghat-Jou had validly
consented to the search. The district court found that after the
agents di scovered that Haghi ghat-Jou was traveling under an
assuned nane they had "reasonabl e suspicion"” and that agent
Travis' subsequent conduct was "entirely appropriate.” Thus, the
district court inplicitly found that Haghi ghat-Jou had
voluntarily consented to the search of his briefcase.

On the facts of this case, we cannot say that the district

court's inplicit finding that Haghi ghat-Jou voluntarily consented



to the search of the briefcase was clearly erroneous. Haghi ghat-
Jou argues that there are nunerous intangibles which denonstrate
that he did not freely and voluntarily consent to agent Travis'
search of his briefcase. Nanely, Haghi ghat-Jou argues that
because English is not his primary | anguage and he is soft-
spoken, and because the agents were nuch larger than him his
consent to the search of his briefcase was the product of subtle
coercion. Although these factors are relevant, they are not

di spositive in this case. There is no indication in the record

t hat Haghi ghat - Jou had any problem comuni cating in English. 1In
fact, the pre-sentence investigation report reveals that

Haghi ghat - Jou has an undergraduate and a nmaster's degree from
American universities. Furthernore, there is nothing in the
record to indicate that the agents were coercive in their
tactics. Agent Travis' testinony indicates that Haghi ghat-Jou
freely cooperated with the agents in a polite manner. Therefore,
we conclude that the district court's determ nation that

Haghi ghat - Jou freely consented to the search of the briefcase is
not clearly erroneous.

Haghi ghat - Jou further argues that even if he did consent to
the search of the briefcase, he withdrew his consent to have the
paper bag searched when he renoved the paper bag fromthe
briefcase. A suspect nmay of course delimt as he chooses the

scope of the search to which he consents. Florida v. Jineno, 111

S. . 1801, 1804 (1991). Wiile it is clear that Haghi ghat-Jou

initially withdrew his consent to have the paper bag searched,

10



the record reflects and the district court expressly found that
Haghi ghat - Jou then freely handed the paper bag to agent Travis.
Therefore, we nust determ ne whet her Haghi ghat-Jou voluntarily
consented to have the paper bag searched. The facts reveal that
Haghi ghat - Jou voluntarily submtted to questioning and politely
cooperated with the agents. The record does not reveal any
coercive tactics by the agents. Therefore, we conclude that the
district court's determ nation that Haghi ghat-Jou voluntarily
consented to have the paper bag searched is not clearly
erroneous.

2. Did the search exceed the scope of the consent?

Lastly, Haghi ghat-Jou argues that even if he did consent to
the agent's search of the paper bag, his consent did not extend
to a search of the packages inside the paper bag. "The standard
for measuring the scope of a suspect's consent under the Fourth
Amendnent is that of 'objective' reasonableness . . . ." Florida

v. Jineno, 111 S. C. 1801, 1803-04 (1991); United States v.

Rich, 992 F.2d 502, 505 (5th GCr.), cert. denied, 114 S. C. 348

(1993). The key inquiry is what the "'typical reasonabl e person

[ woul d] have understood by the exchange between the officer and

the suspect.'"™ R ch, 992 F. 2d at 505 (quoting Jineno, 111 S. C

at 1803-04). "The scope of a search is generally defined by its

expressed object.” Rich, 992 F.2d at 506. (bjective

reasonabl eness is a question of |aw and revi ewed de novo. 1d.
The district court determ ned that when Haghi ghat-Jou gave

the agent perm ssion to | ook inside the paper bag, he al so gave

11



the agent permssion to |ook at the things inside the paper bag.
According to agent Travis' testinony at the suppression hearing,
he had asked Haghi ghat-Jou for perm ssion "to | ook into the
sack.”" W agree with the district that a reasonabl e person would
have vi ewed t he exchange bet ween Haghi ghat-Jou and the agent as
perm ssi on by Haghi ghat-Jou for the agent to search not only the

paper bag, but also the itens inside the paper bag. See Jineno,

111 S. . at 1804 (holding that when the defendant had been
informed by the officers that they were searching for drugs and
the officers requested to search the defendant's car that it was
obj ectively reasonable that an officer would believe that the
general consent to search the defendant's car included the
consent to search containers in the car which m ght contain
narcotics). Haghighat-Jou clearly knew that agent Travis was
searching for narcotics and it would only be reasonabl e that
agent Travis would have believed that Haghi ghat-Jou had al so
consented to a search of the contents of the paper bag which
m ght contain narcotics.
L1l

For the foregoing reasons, we AFFIRM the district court's

deni al of Haghi ghat-Jou's notion to suppress and AFFI RM

Haghi ghat - Jou' s judgnent of conviction.
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