IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9082
Conf er ence Cal endar

JAVES DEWAYNE MCHENRY

Peti ti oner- Appel | ant,
vVer sus
JAMES A. COLLINS, Director,
Texas Departnent of Crimnal Justice,
I nstitutional Division,

Respondent - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:91-CV-0213-R
(Decenber 14, 1993)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Janes Dewayne McHenry argues that he was denied effective
assi stance of counsel because his trial lawers failed to explain
to himthat an appeal was not automatic and failed to file a
notice of appeal. MHenry supplied for the first tine in the
district court three affidavits to support his claim

Under 28 U S.C. 8§ 2254(b) and (c), habeas relief may not be

granted unless the petitioner has exhausted his state renedies.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Federal -state comty requires that the State have "the initial
opportunity to pass upon and correct alleged violations of its

prisoners' federal rights.” Picard v. Connor, 404 U S. 270, 275,

92 S.Ct. 509, 30 L.Ed.2d 438 (1971) (citation and internal

quotation marks omtted). For Texas state prisoners, "[t]he
exhaustion doctrine requires that the Texas Court of Crim nal
Appeal s be given the opportunity to review and rul e upon the
petitioner's claimbefore he resorts to the federal courts.”

Ri chardson v. Procunier, 762 F.2d 429, 431 (5th Cr. 1985).

Al t hough McHenry raised the ineffective-assistance- of -
counsel claimin his state habeas proceedi ngs, he has not
presented the affidavits to any Texas state court, either by
direct appeal or by application for habeas relief. In Brown v.
Estelle, 701 F.2d 494, 495 (5th G r. 1983), the Court held that
t he exhaustion requirenent is not satisfied if a petitioner
advances a new factual claimin the federal court. In reaching
its holding, the Court noted that the petitioner's ineffective-
assi stance claimwas in a stronger evidentiary posture than it
was in the state courts because he presented affidavits not
presented in the state court. [d. The Court further noted that
the petitioner's claimof ineffective assistance in the federal
court depended on factual allegations outside the record on his
direct appeal and in his state habeas proceedings. |d. at 495-
96.

Li kewi se, although McHenry argues otherwi se, the affidavits
that McHenry presented in the district court corroborate his

argunent that his lawers failed to informhimthat a direct
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appeal of his conviction was not automatic. As such, they place
his claimin a stronger evidentiary posture than it was in the
state court. The affidavits were outside of the record of his
st ate habeas proceedi ngs. Consequently, he has failed to exhaust
his state renedies as to this claim Mreover, MHenry fails to
denonstrate that he is barred fromrearguing the claimin the
Texas courts. This Court has held that if one or nore of a
petitioner's clainms is unexhausted, the entire petition should be

dismssed. Burns v. Estelle, 695 F.2d 847, 853 (5th Gr. 1983)

(citing Rose v. Lundy, 455 U S. 509, 522, 102 S.Ct. 1198, 71

L. Ed. 2d 329 (1982)).

The district court erred by denying McHenry's petition on
its nerits. Unless the "exhaustion" requirenent is waived,
"federal courts defer to the state so that its courts can first
pass on clains that the state has denied a person his

constitutional rights.” MGCee v. Estelle, 772 F.2d 1206, 1211

(5th Gr. 1984). Thus, the district court's dism ssal of
McHenry's suit is AFFIRMED AS MODI FIED to reflect a di sm ssal
W thout prejudice for failure to exhaust state renedies. See

Bouchillon v. Collins, 907 F.2d 589, 591 (5th Gr. 1990).




