IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9030

Summary Cal endar

WLL FORD HARTNETT, Adm nistrator of the
Estate of Kerry Everett Dykes, Deceased,
Pl ai ntiff-Appellant,

PRI SCI LLA DYKES LEE
Appel | ant,

ver sus

UNI TED STATES OF AMERI CA
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
3:92 Cv 1157 G

(May 25, 1993)
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
The district court dism ssed this action for the refund of tax
paynments on the basis of the statute of |imtations. Finding a

grant of summary judgnent appropriate, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Hartnett is the admnistrator of the estate of Kerry Everett
Dykes, who died on June 26, 1982. On April 15, 1988, Hartnett
applied to the IRS for the refund of taxes paid by Dykes and his
wfe Priscilla for the years 1981-83. After the IRS refused the
refunds, Hartnett filed suit on June 8, 1992. The gover nnent
responded by noving for dism ssal or summary judgnent on August 18,
1992. To support sunmary judgnent, the governnment submtted a 1982
Form 1040, which is unsigned but appears to be the Dykes' tax
return. The exhibit lists Priscilla Dykes's occupation as
homenaker .

The district court entered a take nothing judgnent against
Hartnett on Septenber 30, 1992. |Its nenorandum order noted that
refund clains are subject to a three-year statute of limtations.
26 U.S.C 8§ 6511(a). That period expired before the refund
application and the filing of this suit. Hartnett sought
reconsi deration, asserting that the refunds were based on | osses
from bad business debts and so governed by the seven-year
limtations period of 26 U S C. 8§ 6511(d)(1). Nei t her all eged
facts or attached evidence supported the notion's conclusionary
assertions. The district court denied relief.

The judgnent bel ow does not indicate whether it was entered
pursuant to Rule 12 or Rule 56, Fed. R Cv. P. Hartnett contends
that the application of the seven-year period is not precluded by
his conplaint, so dism ssal under Rule 12 was inproper. Even so,
summary judgnent was appropriate. The governnent disputed the

applicability of 8§ 6511(d)(1) by submtting evidence to show that



Priscilla Dykes was a honmenaker and therefore not eligible to claim
busi ness | oan | osses governed by that section. Hartnett did not
respond to this notion for sunmary judgnent! and so failed to point
to a genuine issue of material fact. Al though the district court's
menor andum order does not address this issue, we find that
8§ 6511(d)(1) should not be applied under these circunstances and
summary judgnent based upon § 6511(a) was proper.?

The wi dow, now Priscilla Dykes Lee, joined Hartnett's appea
and conplains that the district court did not grant her notion to
intervene. On Septenber 17, 1992, Lee filed a docunent entitled
"Appearance of Priscilla Dykes Lee." This docunent purported to
adopt Hartnett's conplaint, but did not request Iintervention
pursuant to Rule 24, Fed. R Civ. P.® W find that Lee never
properly requested leave to intervene, and so has no basis to
appeal the failure to grant such | eave.

AFFI RVED.

!Under the Northern District of Texas's Rule 5.1(e), the
noti on becane ripe for decision twenty days after filing.

2Hartnett contends that because the district court did not
mention evidence, it nust have decided under Rule 12. W
di sagree. The governnent's request for summary judgnent and the
court's failure to exclude the evidence suggests sumary judgnent
treatnent. See Rule 12(c). In any event, the record supports
summary judgnent.

]In federal court, parties may not intervene w thout |eave
of court, as they may in Texas state court. Cf. Tex. R CGv. P
60.



