IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9024
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CRAI G CDELL W LLEBY,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 5:92-CV-165-C (5:89-CR-07-0Q)
(Cctober 28, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Relief under 28 U S.C. § 2255 "is reserved for
transgressi ons of constitutional rights and for that narrow
conpass of other injuries that could not have been rai sed on
direct appeal and would, if condoned, result in a conplete

m scarriage of justice." United States v. Perez, 952 F.2d 908,

909 (5th Gr. 1992) (quoting United States v. Capua, 656 F.2d

1033, 1037 (5th Gr. 1981)). Nonconstitutional clainms that could

have been raised on direct appeal but were not may not be

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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asserted in collateral proceedings. United States v. Vaughn, 955

F.2d 367, 368 (5th Gr. 1992). A district court's technica
application of the guidelines, noreover, does not give rise to a
constitutional issue. |d.

Wl eby argues that the district court erred in granting the
upward departure agreed to by the Governnent and his trial
counsel. WIleby specifically argues that the district court
accepted the recomended sentence "without referring to the
structure of the sentencing guidelines. . . ." WIIleby further
contends that the sentencing court should have drawn anal ogi es
"to the offense characteristic levels, crimnal history
categories, and other principles in the guidelines to determ ne
the appropriate degree of departure.”

Rule 11(e)(1)(C of the Federal Rules of Crimnal Procedure
provides, in pertinent part, that the defendant's attorney and
the Governnent may agree that a specific sentence is appropriate.
Section 6Bl.2(c) of the sentencing guidelines provides that the
district court may accept a plea agreenent that includes a
specific sentence if the district court is satisfied either that:
(1) the agreed sentence is within the applicable guideline range
or (2) the agreed sentence departs fromthe applicable guideline
range for justifiable reasons. "The controlling decision as to
whet her and to what extent departure is warranted can only be
made by the courts.” U S. S.G § 5K2.0, p.s.

Pursuant to section 6Bl.2(c) of the sentencing guidelines,
the district court specifically provided that the agreed sentence

departed fromthe applicable guideline range for justifiable
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reasons. W I | eby, noreover, agreed to the upward departure, the
probation officer recommended a departure in the presentence
report (PSR), WIleby did not object to the PSR, the sentencing
court provided justifiable reasons for the departure, and WII eby
did not file a direct appeal. In light of the circunstances in
this case, there has been no showing of a "transgression[] of
constitutional rights" or an injury that would result "in a

conplete mscarriage of justice." See Vaughn, 955 F.2d at 368.

Accordingly, we affirmthe dism ssal of WIIleby's notion.

Wl eby al so raises an issue concerning the Governnent's
request for an enhanced penalty under 18 U S.C. 8§ 924(e). This
pl eadi ng was withdrawn in exchange for the guilty plea. WIIeby
now argues that section 924(e) does not apply to his case.
Because Wl leby raises this issue for the first tinme on appeal,

we need not address it. See United States v. Carvajal, 989 F.2d

170, 170 (5th Gir. 1993).
AFFI RVED.



