IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9018
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

ARVANDO ACOSTA,
a/ k/ a Mandy,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:91-CR245-T
© August 18, 1993
Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Armando " Mandy" Acosta appeals his conviction for conspiracy
to possess with intent to distribute cocaine. Acosta contends
that the Governnent failed to prove that he coomtted an overt
act in connection with the conspiracy. In this Grcuit, however,

there is no need to prove an overt act in this type of

conspiracy. United States v. Ayala, 887 F.2d 62, 67 (5th Cr

1989) .

Acosta al so contends that the evidence was insufficient

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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because it was based solely on the unreliable testinony of his
al | eged co-conspirator. Wen evaluating the sufficiency of the
evidence, this Court nust consider the evidence in the |ight nopst
favorable to the verdict and determ ne whether a rational jury
coul d have found the essential elenents of the offense beyond a
reasonabl e doubt, giving the Governnent the benefit of al

reasonabl e inferences and credibility choices. dasser v. United

States, 315 U. S. 60, 80, 62 S. C. 457, 86 L. Ed. 680 (1942).
"The uncorroborated testinony of an acconplice or

co-conspirator wll support a conviction, provided that this

testinony is not incredible or otherwi se insubstantial on its

face." United States v. Singer, 970 F.2d 1414, 1419 (5th Grr.

1992). This rule applies even when the acconplice or
coconspirator testified pursuant to a plea agreenent with the

Governnent. United States v. Osum 943 F.2d 1394, 1405 (5th Cr.

1991). "[T]estinmony generally should not be declared incredible
as a matter of law unless it asserts facts that the w tness

physi cal ly could not have observed or events that could not have
occurred under the |aws of nature.” |1d. The testinony of the
co-conspirator was not incredible or insubstantial on its face
and was corroborated by other evidence. "The jury is the
ultimate arbiter of the credibility of a witness" and was
entitled to believe or disbelieve the co-conspirator's testinony.

United States v. Lindell, 881 F.2d 1313, 1322 (5th Cr. 1989),

cert. denied, 493 U S. 1087, and cert. denied, 496 U. S. 926

(1990) .
AFFI RVED.



