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PER CURI AM !

David Lee Bolin, appearing pro se, appeals the district
court's denial of his 28 U S.C. § 2255 notion. W AFFIRM

| .

Bolin was charged in a 14-count indictnent with, inter alia,
conspiracy, in violation of 21 U . S.C. 88 841(a)(1) and 846 (count
1); possession wth intent to distribute nethanphetam ne, in

violation of 21 U S.C. §8 841(a)(1) (count 2); and unlawful use of

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



a communication facility, in violation of 21 U S. C 8§ 843(b) and
(c) (counts 7-14). He pleaded guilty to counts 13 and 14, which
charged that on Decenber 4, 1987 (count 13), and Decenber 7, 1987
(count 14), he "used said tel ephone to transmt a conmunication to
an individual for the purpose of arranging paynent for materials
furnished by [him to manufacture a controlled substance".

The court sentenced Bolinto, inter alia, two consecutive four
year terns of inprisonnent (the maxi numpenalty for each violation
of § 843), together with a one year term of supervised rel ease on
each count. Pursuant to the plea agreenent, the governnent
di sm ssed the remai ning counts at sentencing.

Subsequent to filing an untinely direct appeal, Bolin filed a
8§ 2255 notion, which the court allowed Bolin to supplenent. The
court rejected all issues presented in both the original notion and
supplenent. Bolin tinely appeal ed.

.

Broadly construing the notion to supplenent, Bolin presents
two issues for review (1) whether the inposition of consecutive
sentences subjected Bolin to double jeopardy; and (2) whether the
inposition of supervised release resulted in a sentence that

exceeded the statutory maxi num? W address these issues in turn.

2 Bolin rai sed a nunber of other issues in his 8§ 2255 noti on and
its suppl enent; however, he wholly failed to brief those issues on
appeal . Accordingly, we consider themwaived. See Fed. R App. P.
28(a)(4); Waver v. Puckett, 896 F.2d 126, 128 (5th Cr.), cert.
denied, 498 U S. 966, (1990). W simlarly refuse to consider
Bolin's contention that the district court violated Fed. R Crim
P. 32 by failing to rule upon several factual issues pertinent to
sentencing. This issue was raised for the first tinme in Bolin's
reply brief, and our failure to consider it will not result in
mani fest injustice. See United States v. Prince, 868 F.2d 1379,
1386 (5th Gr.), cert. denied, 493 U S. 932 (1989).






A

Bolin contends that the court's inposition of consecutive
ternms of inprisonnment subjected him to double jeopardy. Citing
United States v. Broce, 488 U S. 563 (1989), the district court
held that Bolin waived this issue by pleading guilty to both
counts. The waiver issue, especially in the context of this
collateral attack, need not detain us, because Bolin's contention
clearly fails on the nerits.

As stated, Bolin received two consecutive four year terns
based on his use of a telephone, on tw separate days, to
facilitate the sane underlying drug transaction. According to
Bolin, the two communi cati ons shoul d be treated as one because t hey
were in furtherance of the sane underlying transaction, and because
the first use was an "i ndi spensabl e step” in the comm ssion of the
second use. W disagree.

"[T] he doubl e jeopardy clause inposes no restraints on the
power of Congress to define the allowable unit of prosecution and
puni shment where all the charges are brought in one suit.” United
States v. MDonald, 692 F.2d 376, 377 (5th Cr. 1982), cert.
deni ed, 460 U. S. 1073 (1983). Accordi ngly, our "sole question" is
"whet her Congress intended to provide for nultiple punishnents”.
| d.

Section 843(b) provides in pertinent part:

It shall be unlawful for any person know ngly or
intentionally to use any communi cation facility in
commtting or in causing or facilitating the
comm ssion of any act or acts constituting a fel ony
under any provision of this subchapter or

subchapter Il of this chapter. Each separate use
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of a comunication facility shall be a separate
of fense under this subsection

21 U . S.C. 843(b) (enphasis added). The plain |anguage of the
statute reflects the intent of Congress to create a separate unit
of prosecution for each use of a communication facility that
furthers a single drug trafficking offense ("act"), or a nunber of
of fenses ("acts"). W are hard-pressed to conceive of statutory
| anguage that would nore clearly nmanifest congressional intent.
Accordi ngly, the inposition of consecutive sentences did not expose
Bolin to doubl e jeopardy.
B

Bolin contends that the inposition of a one year term of
supervi sed release extended his sentence beyond the nmaxinmum
sentence permtted under 8§ 843(c). This contention is foreclosed
by United States v. Butler, 895 F.2d 1016 (5th Cr. 1989), cert.
denied, 498 U. S. 826 (1990), in which this court held that "[t]he
addition of a period of supervised release to a nmaxinum jail
sentence does not extend a party's inprisonnent; therefore, it
cannot create a violation of the maxi mumprison sentence all owed by

statute". |d. at 10182

3 In addition, Bolin contends, for the first tine on appeal
that the court erred in inposing supervised rel ease because 8§
843(b) does not so provide. A term of supervised release may be
i nposed under 18 U.S.C. § 3583(a), even though the statute defining
the offense of conviction does not provide for the inposition of
supervised release in its penalty provision. United States v.
Al lison, 986 F.2d 896, 897 (5th Cr. 1993). Accordingly, Bolin
fails to assert error, nuch less the requisite plain error for an
i ssue raised so bel atedly.



L1l
For the foregoi ng reasons, the denial of the 8§ 2255 notion is

AFF| RMED.



