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PER CURI AM !

Tina Mtthews and Salvador Santana appeal from their
conspiracy and mai |l fraud convictions, contending, inter alia, that
the district court erred in admtting evidence of extraneous acts.
W AFFI RM

| .
Matt hews and Santana were charged with wre fraud and

conspiracy to conmt wire fraud, in violation of 18 U.S.C. 8§ 371

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



1343. The indictnents charged that between Septenber 1988 and May
25, 1989, Matthews, owner of B & C Ofice Michines, Inc., and
Sant ana, Matthews' brother and vice president of B & C, "devised a
schene to obtain nonies fromfinance conpanies willing to purchase
and |ease office equipnent by pretending to have legitinmate
busi nesses enter into |ease agreenents for office equipnent”.
Three separate counts of wre fraud were charged, involving: (1)
subm ssion of false | ease docunents and a fraudul ent invoice for
$114,274.00 to Hertz Commercial Leasing®? in COctober 1988, for
equi pnent to be | eased to Banco Naci onal de Mexi co (Bananex) (count
two); (2) submssion of false |ease docunents and a fraudul ent
i nvoi ce for $101,032.21 to Hertz in Decenber 1988, for equi pnent to
be | eased to Bananmex (count three); and (3) subm ssion of false
| ease docunents and a fraudul ent invoice for $16, 540.59 to Bank One
in May 1989, for equipnent to be leased to Chrysler Corporation
(count four). At the close of the Governnent's case, the
def endants' notions for judgnents of acquittal as to count four
(the Chrysler | ease) were granted. The jury found both defendants
guilty on the conspiracy count and the two remaining wire fraud
counts. Both were sentenced to 21 nonths in prison to be followed
by three vyears of supervised release, and ordered to pay
$199,277.05 in restitution to Bank One.
1.

2 Hertz Commercial Leasing was acquired by Bank One Leasing
Corporation during the latter part of 1988; Bank One assuned the
Hertz | eases at issue.



Both appellants contend that the district court erred in
admtting evidence of uncharged conduct. Matt hews al so asserts
that a coment by the prosecutor during closing argunent deprived
her of a fair trial.

A

Sant ana and Matthews maintain that the district court erredin
admtting (1) the testinony of Calvin Rothman, vice-president of
Phoeni x Leasi ng, concerning a $214, 000 | easi ng transaction; and (2)
an allegedly forged letter, purportedly witten by Bananex of ficer
Jose Gonzalez Del R o to Commercial Financial Limted, in
connection with anot her | easing transaction. In addition, Matthews
asserts that the district court erred in admtting the testinony of
Roderi ck W1 kins, concerning a |l easing transaction with Co-Data (a
fi nance conpany), and testinony regarding her duplication of an
unnaned person's signature.

Fed. R Evid. 404(b) pertains to the adm ssion of extraneous
acts.?

This court has set forth a two-part test for
determning the propriety of admtting evidence of
"bad acts" not alleged in the indictnent. First,
it nust be determned that the extrinsic offense
evidence is relevant to an issue other than the

def endant's character. Second, the evidence nust
possess probative value that is not substantially

3 Fed. R Evid. 404(b) provides, in pertinent part:

Evi dence of other crines, wongs, or acts is not
adm ssible to prove the character of a person in

order to show action in conformty therewith. It
may, however, be adm ssible for other purposes,
such as proof of notive, opportunity, intent,

preparation, plan, know edge, identity, or absence
of m stake or accident.
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out wei ghed by its undue prejudi ce and nust neet the
ot her requirenents of rule 403.%

United States v. Dula, 989 F.2d 772, 777 (5th Cr.), cert. denied,
us _ , 114 S C. 172 (1993) (citing United States wv.
Beechum 582 F.2d 898, 911 (5th G r. 1978) (en banc), cert. deni ed,

440 U.S. 920 (1979)). "The district court's determ nations on
these matters "will not be disturbed absent a clear show ng of
abuse of discretion'". United States v. Robichaux, 995 F.2d 565,
568 (5th Gir.), cert. denied, ___ US. __, 114 S. C. 322 (1993).

As background for our consideration of these contentions, we
briefly summari ze the other evidence adduced at trial. Under the
| ease agreenents that forned the basis for the charges in the
indictnment, office machines supplied by B & C were leased to
Banamex, with Hertz (later Bank One) financing the transactions.
After paying B & C for the equipnent, Hertz was to receive the
| ease paynents from Bananex. The | ease docunents were purportedly
signed by "Gonzales Del R 0" on behalf of Bananex.

On COctober 28, 1988, Hertz and Bananex entered into a | ease
agreenent for various Panasonic office nmachines. Pursuant to a
conpany policy, Hertz would not pay the vendor until the | essee had
confirmed that the equipnent was installed and working properly.

An "equi pnent acceptance" dated October 28, 1988, indicated that

4 Fed. R Evid. 403 provides:

Al t hough rel evant, evidence may be excl uded if
its probative value is substantially outweighed by
the danger of wunfair prejudice, confusion of the
i ssues, or m sl eadi ng t he jury, or by
consi derations of undue delay, waste of tine, or
needl ess presentation of cunmul ative evi dence.
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Banamex had received the equipnment and that it was working
properly. Hertz also obtained tel ephonic confirmation. Santana
sent Hertz a facsimle transmssion on B & C letterhead, listing
t he serial nunbers of the machines covered under the lease. B & C
also sent Hertz an invoice for $114,274, reflecting that the
machi nes had been sold by "Sal"

Bananmex signed another |ease in Decenber 1988, for nore
Panasoni ¢ machi nes supplied by B & C Hertz again received an
equi pnent acceptance form and tel ephonic confirmation that the
equi pnent had been installed and was i n working order. B & C again
sent Hertz a letter providing the serial nunbers of the equipnent.
An invoice for the equipnent covered in this |lease reflected a
total price of $101, 032. 21.

Subsequently, the |ease paynents becane delinquent. In
attenpting to resolve those delinquencies, which anmunted to
approxi mately $250,000, Patrick Henderson, a |ease work-out
speci alist for Bank One, spoke by telephone to Santana at B & C
approximately ten tines. Santana indicated to Henderson that B &
C would be wlling to purchase the | eases fromBank One to pay off
t he deli nquencies. Henderson did not find this unusual because, by
then, he was under the inpression that the equipnment had not been
delivered. Henderson then attenpted to obtain the nmachines in lieu
of noney. Sant ana, however, told Henderson that they were in a
war ehouse, the location of which Santana did not disclose.

Mel ody Bl ankenship, a collections specialist for Bank One,

attenpted to collect the delinquencies on the Bananmex | eases.



Bl ankenshi p was tol d by the previ ous Bank One col | ecti on speci ali st
that B & C should be contacted because it had been naking the
paynments on the Bananex | ease. Utimately, Blankenship contacted
Bananmex, which inforned her that it had never received the subject
equi pnent. Bl ankenship then call ed Matt hews to di scuss t he Bananex
| eases; she infornmed Matthews that Bananmex did not have the
equi pnent and demanded either the return of the equipnent or
paynment in full. Matthews admtted that Bananex did not have the
equi pnent and that it was stored i n warehouses in Mexi co. Matthews
did not deny that Bananex had never received or ordered the
equi pnent . Matt hews sent Bank One paynents for a few nonths,
total i ng approxi mately $40, 000.

John Ennis, who worked in the collection departnents of both
Hertz and Bank One, spoke on several occasions to Matthews about
t he del i nquent Bananmex account. Each tinme he spoke with Matthews
about the account, he would receive funds from her. Mat t hews
i nformed Enni s that he should not contact Bananmex because it woul d
“interfere with the flow of funds".

The parties stipulated that Matthews was one of the owners of
the post office box address for Bananex used on t he Bananex | eases.
They al so stipulated that Bananmex did not have a tel ephone nunber
in El Paso, and that a telephone nunber (shown on the |easing
docunents as the nunber for Bananex) was actually |isted as one of
B & C s tel ephone nunbers. The FBI case agent call ed that nunber,
and the call was answered "Bananex". A former B & C enpl oyee

testified that B & C had one tel ephone |ine that was supposed to be



answered "Bananmex". He testified that both Matthews and Santana
had instructed himto answer that line in such a manner and that,
if a call came to it, he was supposed to transfer the call to
Mat t hews or Sant ana.

Santana testified, but Matthews did not. Santana adm tted
maki ng up nodel nunbers to put on the |eases, and signing |ease
docunents as a witness to signatures that he did not actually
W t ness.

We now consi der the chall enged evi dence.

1.

The allegedly forged letter about which the appellants
conplain was first referred to during the trial testinony of
Gonzal ez Del Rio. He was shown the letter, which was addressed to
Any Braun at Commerce Financial Limted (CFL), and which contai ned
what purported to be his signature. Gonzalez Del R o testified
that he had neither witten nor signed the letter, and that he knew
not hi ng about a purported | ease agreenent between Bananex and CFL.
Nei t her of the appellants objected to Gonzalez Del Rio's testinony
about the letter.

The next day, Any Braun Bostich, fornmer director of special
| ease services for CFL, was called as a witness by the Governnent,
and testified about a |ease between CFL and Bananex, involving
seven Panasonic copiers sold by B & C Matt hews and Sant ana
objected to Bostich's testinony about the CFL |ease transaction
under Rule 404(b). The district court overruled the objection,

stating that "it seens to neet just about every one of the



criterion in 404(b) as being adm ssible. A schene or plan, state
of mnd, intent, alnost everything".

Bostich testified that, during the |ease negotiations, she
received a facsimle of a letter purportedly witten to CFL by
Gonzal ez Del Rio. (This is the sane letter previously shown to
Gonzalez Del Rio0.) Because the letter was not on |etterhead
cont ai ni ng the Bananex | ogo, Bostich found it suspicious. The deal
ultimately was cancelled. At the conclusion of Bostich's direct
exam nation, the Governnment offered the letter into evidence; it
was admtted after both appellants stated that they had no
obj ecti on.

"Error may not be predicated upon a ruling which admts or
excludes evidence unless a substantial right of the party is
affected, and ... [i]n case the ruling is one admtting evidence,
a tinely objection or notion to strike appears of record, stating
the specific ground of objection, if the specific ground was not
apparent from the context...." Fed. R Evid. 103(a)(1).
Accordingly, we review the appellants' contention regarding the
adm ssion of the CFL letter only for plain error. See Fed. R
Evid. 103(d); United States v. Graves, 5 F.3d 1546, 1551 (5th Gr.
1993).° Because the CFL transaction was substantially identical to

the Hertz/Bananex | ease transactions, the CFL |letter was rel evant

5 Prior totrial, the appellants filed notions in |imne seeking
t o excl ude evi dence of extraneous acts; neither notion specifically
referred to the CFL letter or the CFL |ease transaction. At a
pretrial conference shortly beforetrial, the district court stated
that it woul d postpone ruling on the notions until the evidence was
of fered "and sonebody objects". Cf. Gaves, 5 F.3d at 1551.
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to the issue of intent to defraud Hertz/Bank One. Therefore, the
district court did not conmt plain error in admtting it.
2.

Cal vin Rot hman, vice president of Phoenix Leasing, was called
as a wtness by the Governnent. Rothman testified that in Cctober
1988, Phoenix entered into a |ease agreenent wth Bananex for
Panasonic copiers, with B & C as the vendor. The |ease agreenent
was signed by "Gonzales Del R 0" as senior vice president of
Banamex and by Sandra Caraveo as secretary. Phoenix subsequently
recei ved a docunent entitled "Equi pnment Acceptance Notice", signed
by Gonzalez Del R o, indicating that the machines had been
received.® The equi pnment covered by this | ease was the sane as
that involved in the Hertz/ Bananex | eases.

When evidence of the Phoenix |ease was first introduced,

Mat t hews objected, and the foll ow ng coll oquy occurred:

THE COURT: ... What is your objection?

[ MATTHEWS' COUNSEL] : This is why we filed
our notion in limne, going into 404(b).

THE COURT: Well, what is your objection?

[ MATTHEWS' COUNSEL] : It's not relevant to

this case, Your Honor.

6 Jose (Gonzalez Del R o testified that he was the head of
"internal operation" at Bananmex until April 1989, that he had never
served as "senior vice president", and that Bananex did not use

that title. He testified that he had no power to enter into | ease
agreenents for office equipnent wthout approval from his
supervi sor. Sandra Caraveo was his secretary, not the secretary of
Bananex. (Gonzalez Del R o exam ned the |ease docunents in which
hi s signature appeared, and testified that he had not signed any of
themand that the purported signature of Caraveo did not appear to
be authentic. There was evidence that the seal used on the
docunents was not the official corporate seal of Bananex.

-9 -



THE COURT: Overr ul ed.

[ MATTHEWS' COUNSEL] : It's not in the
i ndi ct nent .

After a few nore questions by the prosecutor concerning the Phoeni x
| ease, Matthews (later joined by Santana) clarified her objection
to Rothman's testinony, asserting that it "does not neet the
bal ancing test required under rule 404(b), and it is unduly
prejudicial pursuant to rule 403". The court overruled the
obj ection, stating:

Vll, let the record reflect that based on your

opening statenent, intent is the crucial issue in

this case. And obviously, this is adm ssible for

that purpose. | don't know whether the jury wll

consider it as being significant or not or whether

they will give it any weight, but it certainly is

adm ssi ble for the purpose of intent.

The theory of the defense was that the appellants | acked the
intent to defraud, and that they acted in good faith. The Phoeni x
transaction was substantially simlar to those i nvol vi ng Hert z/ Bank
One: the transactions took place during the sane tine period; they
i nvol ved Bananmex as the | essee and B & C as the vendor; the | ease
docunents in both instances bore the signature of Gonzalez Del R o
on behal f of Bananex, and contai ned fal se addresses and tel ephone
nunbers for Bananex; verification of the installation of the
equi pnent was falsified; the | eased equi pnent had the sane nodel
nunbers, with the exception of prefix codes; and paynent for the
| eases cane directly fromB & C, Santana, or Matthews rather than
f r om Bananex.

[Where the issue addressed is the defendant's
intent, extrinsic offenses that are simlar in

nature are adm ssi bl e because "the rel evancy of the
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extrinsic offense derives from the defendant's
i ndul ging hinself in the sanme state of mnd in the
perpetration of both the extrinsic and charged

of f enses. The reasoning is that because the
defendant had unlawful intent in the extrinsic
offense, it is less likely that he had | awf ul

intent in the present offense".
United States v. Osum 943 F. 2d 1394, 1404 (5th Cr. 1991) (quoting
Beechum 582 F.2d at 911). Accordingly, Rothman's testinony and
the other evidence regarding the Phoenix |ease transaction were
adm ssi ble under Rule 404(b), as proof of intent to defraud
Hert z/ Bank One.

To the extent that Matthews and Santana contend that the
district court erred in not adequately perform ng a Beechum Rul e
403 balancing analysis, that contention is neritless. "When
requested by a party, a trial court must articulate on the record
its findings as to the Beechum probative value/prejudice
eval uation". GOsum 943 F.2d at 1401.

In the absence of on-the-record findings in

response to such a request, the appellate court

will order a |imted remand to enable the tria

court to make such findings unless the factors upon

whi ch the probative val ue/ prejudi ce eval uati on were

made are readily apparent from the record, and

there is no substantial wuncertainty about the

correctness of the ruling.
OGsum 943 F.2d at 1402 (internal quotation marks and citation
omtted). W do not consider the appellants' objection that
Rot hman' s testinony did "not neet the bal ancing test required under
rule 404(b), and it is unduly prejudicial pursuant to rule 403" as
a specific request for a Beechum analysis. But, even if it could
be so construed, a remand woul d be unnecessary, because the factors

relevant to that analysis "are readily apparent fromthe record,
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and there is no substantial doubt about the correctness of the
ruling".” See Gsum 943 F.2d at 1402.
3.

Roderick W1 kins, former vice president of Co-Data, a finance
conpany, testified that in late October 1988, he was involved in
negoti ations to | ease Panasoni ¢ copi ers to Bananex t hrough Sant ana
at B & C Again, all of the requisite docunents were signed by
"CGonzal ez Del Rio". After WI kins expressed reservations about
conpleting the deal, WIlkins was invited to El Paso, Texas, to see
t he Bananex offices and neet Gonzalez Del Rio. During the visit,
Sant ana escorted Wlkins to the B & C offices and to one of the
Bananmex branches in Juarez, but WIkins never net Gonzal ez Del Rio.
After the visit, WIlkins rejected the | ease application. Co-Data
sent B & C a check nmade payable to Bananex, refunding the first
| ease paynent. Santana protested that the check should be nade
payable to him Co-Data then received a facsimle letter,
purportedly from Gonzalez Del Rio, indicating that Co-Data coul d

refund the noney directly to Santana. The serial nunbers of the

! Santana also contends that Rothman's testinony was not
rel evant because Rothman could not recall dealing directly with
either of the appellants. Mtthews contends simlarly that there
is no evidence that she was linked to any transactions between
Sant ana and Phoeni x. W disagree. Rothman testified that he "nmay
have briefly" dealt with Santana or Matthews, but did not "have
much recollection of that". In light of the obvious simlarities
in all of the |leasing transactions, and Santana's testinony about
his role in negotiating the | eases (including testinony about the
Phoeni x transaction), the jury reasonably coul d have inferred that
both Matthews (owner and president of B & C) and Santana ( Matt hews'
brother and vice president of B & C) were involved in the Phoenix
transacti on.
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copiers covered by this | ease were identical to those in the Hertz
| eases, except for the prefix codes.

Mat t hews objected to WIkins' testinony on the ground that it
was "outside the indictnent ... [and] under [Rule] 404(b)"; the
obj ection was overruled. WIkins' testinony was adm ssible for the
sane reasons that Rothman's testinony was -- to show intent to
defraud; there was no abuse of discretion.?

4.

Luis Oscar Parra, who was enployed by B & C from 1980- 1986,
testified for the Governnent. The prosecutor asked Parra if he had
W t nessed Matthews duplicating others' signatures. The court
overrul ed Matthews' objection that the testinony was irrel evant.
Parra testified that he saw Matthews sign her husband's nanme to
checks. Parra testified that, on another occasion, Mutthews and
anot her enpl oyee were di scussi ng si gnatures; the enpl oyee nenti oned
that he had previously worked for a lawer in Mam, and wote the
| awyer's nanme on a piece of paper; Matthews duplicated it.

Mat t hews contends that this evidence was irrel evant because it
had no probative val ue and because there was no al |l egati on that she

had forged or duplicated any signatures on any of the docunents

involved in the charges alleged in the indictnent. As not ed,
8 Mat t hews al so contends that W1l kins' testinony was irrel evant
because there was no evidence of her involvenent in any

transacti ons between Sant ana and Co-Data. The Co-Data transaction
was substantially identical to the other Bananex transactions with
whi ch Matthews was invol ved. As was the case with the Phoeni x
| ease, the jury reasonably could have inferred Matthews' awareness
of, and involvenent in, the Co-Data transaction. See note 7,
supr a.
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Gonzalez Del R o examned the |ease docunents on which his
signature appeared, and testified that he had not signed any of
them Accordingly, there was evidence that soneone el se signed the
docunents, using his nane. The evidence of Matthews' ability to
duplicate signatures was therefore relevant and could have
supported an inference that she had signed Gonzal ez Del R 0's nane
on the | ease docunents. |In any event, even if this evidence was
erroneously admtted, the error was harmess in light of the
overwhel mng evidence of Matthews' guilt, and the court's
instruction to the jury that the appellants were "not on trial for
any act or conduct or offense not alleged in the indictnent". See
United States v. WIllianms, 957 F.2d 1238, 1241-44 (5th Gr. 1992)
(adm ssion of testinmony regarding drug courier profile and
extrinsic offense was harm ess in light of overwhel m ng evi dence of
guilt); United States v. Wiite, 972 F.2d 590, 599 (5th Cr. 1992)
(danger of prejudice mnimal when it is made clear to jury that
extrinsic evidence is admtted for limted purpose), cert. denied,
US|, 113 S. C. 1651 (1993).
B

Mat t hews contends that she was deprived of a fair trial by the
prosecutor's remark, during closing argunent, that, when the
district court questioned Santana during his testinony, the court
was "incredul ous". Matthews objected and requested a cautionary

instruction. The foll ow ng ensued:

THE COURT: The Court has no opinion as to
any of the issues in this case or how you should
deci de the case. [ The prosecutor], | think, was
trying to inply that | did. If so, that was
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I npr oper. | sustain their objection to it. You
are to disregard it.

[ PROSECUTOR]: ... | am not seeking to have
the Court coment on the statenment, and | would
not .

THE COURT: VWll, by the sane token, | have

every right to ask witnesses questions to try to
clarify sonething that is confused just to help
you. That's all | did. Go ahead.

""[TA] crimnal conviction is not to be lightly overturned on
the basis of a prosecutor's argunents standing alone'". Uni ted
States v. O Banion, 943 F.2d 1422, 1431 (5th Gr. 1991) (citation
omtted). Qur "task in reviewing a claim of prosecutorial
m sconduct is to decide whet her the m sconduct casts serious doubt
upon the correctness of the jury's verdict". United States v.
Kell ey, 981 F.2d 1464, 1473 (5th Cr.) (internal quotation marks
and citation omtted), cert. denied, = US |, 113 S. Q. 2427
(1993). "I'n making that determ nation, we consider: (1) the
magni tude of the prejudicial effect of the statenents; (2) the
efficacy of any cautionary instructions; and (3) the strength of
the evidence of the appellant['s] guilt”. 1d. (internal quotation
marks and citation omtted.

The prejudicial effect, if any, of the remark was m nim zed
i medi ately by the court's cautionary instruction. Considered in
light of the strong evidence of Matthews' guilt, we conclude that
the prosecutor's comment did not "cast[] serious doubt upon the

correctness of the jury's verdict". Kelley, 981 F.2d at 1473.



L1l
For the foregoing reasons, the judgnents of conviction are

AFF| RMED.



