IN THE UNI TED STATES OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8714
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

DANNY LEE BURCHAM and
JEFFREY D. COCKE

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Western District of Texas
(W92 CR 22 1)

(August 19, 1993)
Before JOLLY, SM TH, and WENER, C rcuit Judges.
E. GRADY JOLLY, Circuit Judge:”
Danny Lee Burcham and Jeffrey D. Cooke were convicted for
conspiracy to possess with intent to distribute anphetam ne.
Burcham and Cooke appeal, raising issues involving their

convictions and their sentences. After reviewing the clains of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Bur cham and Cooke, we find no reversible error and, accordingly,
affirmboth the convictions and the sentences of Burchamand Cooke.
I

In late 1991, a confidential informant contacted Burcham for
the purpose of arranging a sale of drugs. Burcham was | ater
contacted a nunber of tinmes by an investigating agent with the
Texas Departnent of Public Safety. The confidential informant
often called Burcham two or three tines a day, but was not
aut hori zed to coerce himinto entering into any transacti on.

A deal was set up for Burchamto purchase from an undercover
agent one pound of anphetamine for $13,500.00 and a barrel of
phenyl acetic acid. Burcham and Cooke followed the agent to a
restaurant parking lot. Burchamthen | eft the parking lot wth the
confidential informant, apparently to get noney. Wen he returned,
he and Cooke were then arrested. Agents seized a Crown Royal bag
contai ning $13,500. 00, wappers holding the noney, and a |ist of
chem cal s taken from Burchanm s wall et .

Burcham and Cooke were indicted for conspiracy to possess
anphetamne with intent to distribute in violation of 21 U S.C. 88
841(a) (1) and 846. On Cctober 14, 1992, a jury found both Burcham
and Cooke guilty. Burchamwas sentenced to 188 nont hs i npri sonnent
with a supervised release term of three years, a $2,500.00 fine,
and a special assessnent of $50.00. Cooke was sentenced to 121

nmont hs i nprisonnment with a supervised rel ease termof three years,



a fine of $1,200.00, and a special assessnent of $50.00. Burcham
and Cooke appeal .

|1

On appeal, Burchamargues first that the district court erred

by refusing his requested jury instruction on abandonnent. Second,
Burcham argues that the district court erred by not suppressing
evi dence and that the governnent's conduct was outrageous. Third,
Burcham argues that the district court acted unconstitutionally by
using the weight of the projected anmount of anphetam ne fromthe
phenyl acetic acid in calculating his and Cooke's offense |evels.
Fourth, Burcham argues that the district court denied him due
process by using the wei ght of the projected anount of anphetam ne.
Pursuant to Rule 28(i), Cooke adopts Burchamis argunents and
presents two new ones. First, the evidence against him is
insufficient to sustain the verdict and the verdict is against the
great weight of the evidence. Second, the district court erred in
its calculation of drug quantity attributable to Cooke.

1]

A

Bur cham and Cooke first argue that the district court erredin

failing to given a jury instruction on abandonnent. A district
court abuses its discretion by denying a requested jury instruction
only if the requested instruction (1) is substantively correct, (2)
was not substantially covered in the charge actually delivered to

the jury, and (3) concerns an inportant point in the trial so that



failure to give it seriously inpairs the defendant's ability

effectively to present a given defense. United States v. Arditti,

955 F.2d 331, 339 (5th Gir.), cert. denied, 113 S.Ct. 597 (1992).

At trial Burcham testified that the confidential informant
kept phoning himto arrange for Burchamto purchase the drugs but
that he always refused to conply. Bur cham expl ained his taped
conversations with the undercover agent as an attenpt to hel p out
a friend, the informant, by "acting out" a role as a drug buyer in
order to "buy nore tinme" for the informant from people who had
threatened to kill him Burchamstates that he agreed to | oan the
i nformant noney, but he l|ater decided against |oaning him the
entire anount and that he never had the intent to buy drugs
Burchamtestified that his intent on his trip to Texas was to visit
hi s daughter and to attend the horse races.

The term "abandonnent” is nore commonly associated with a
defendant's self-renoval froman attenpted crine; when the charged
crime is conspiracy the correct termfor a defendant's sel f-renoval
fromthe conspiracy is "wthdrawal ." For either, however, the
defense i s predi cated upon the defendant first having the requisite
intent for the crinme charged before changing his m nd and renovi ng

hinmself. United States v. Stouffer, 986 F.2d 916, 922 (5th GCr.

1993). Throughout his testinony, Burchaminsisted that he never
had the requisite intent for any conspiracy. Therefore, in the
light of Burchamis own testinony, wthdrawal or abandonnent coul d

not have taken place. For these reasons, the district court did



not abuse its discretion in refusing Burchams requested jury
i nstruction.

Wth respect to Cooke, he neither objected to the jury
instructions nor requested the instruction. W therefore review
only for plain error. Because Cooke did not assert the defense of
abandonnent or withdrawal, his substantial rights could not have
been affected by any error fromthe denial of Burcham s requested
i nstruction.

B

Bur cham and Cooke next argue that the district court should
have suppressed t he physi cal and tape recorded evi dence adm tted at
trial because of the outrageous conduct by the governnent. The
record indicates that neither a pretrial notion for suppression of
evidence nor any request for a pretrial hearing on the extent of
the governnent's conduct was filed. NMdtions to suppress evidence
must be raised prior to trial, and failure to do so constitutes a
waiver. Fed. RCrimP. 12(b)(3) & (f). Because of this failure and
because neither Burcham nor Cooke has shown that a m scarriage of
justice resulted from adm ssion of the evidence, we decline to

review the nerits of this argunent. See United States v. Basey,

816 F.2d 980, 993-94 (5th Gr. 1987).

Bur cham and Cooke al so argue that their convictions should be
overturned because of the outrageous conduct by the governnent. A
defense of "outrageous conduct” is a question of law for the

district court, not for the jury. United States v. Hudson, 982




F.2d 160, 163 (5th Gr. 1993). The defense of outrageous conduct
is available "when the conduct of governnent agents is soO
outrageous that due process principles bar the governnent from
i nvoki ng the judicial process to obtain a conviction." 1d. This
defense is available only in the rarest and nobst outrageous

circunstances. United States v. lvey, 949 F.2d 759, 769 (5th Cr

1991), cert. denied, 113 S.C. 64 (1992).

Reverse sting operations do not, wthout nobre, constitute
out rageous conduct. 1d. Furthernore, a defendant who actively
participates in a crine cannot avail hinmself of the outrageous
conduct defense. 1d. Burchamnmade a call to the undercover agent
and testinony shows that both Burcham and Cooke indicated their
desire to purchase the anphetam ne and phenyl acetic acid. 1In the
light of this testinony, Burcham and Cooke cannot avail thensel ves
of this defense. Moreover, a review of the actions of the
governnent nmakes it clear to us that its conduct does not rise to

the required "extrene" level. See United States v. Evans, 941 F. 2d

267, 271 (5th Gir. 1991).
C
Cooke next argues that the evidence was insufficient to
convict himof the charged conspiracy. W review the evidence in
the light nost favorable to the governnent, drawing all reasonable
inferences in support of the verdict, and wll affirm the
conviction if a rational trier of fact could have found that the

evi dence established each essential elenent of the offense beyond



a reasonabl e doubt . United States v. Stone, 960 F.2d 426, 430-31

(5th CGr. 1992). In order to establish a conspiracy under 21
U S. C 8§ 846, the governnent nust prove beyond a reasonabl e doubt
that (1) an agreenent between two or nore persons to violate the
narcotics |l aws, (2) each all eged conspirator knew of the conspiracy
and intended to join it, and (3) each alleged conspirator did

participate in the conspiracy. United States v. Leed, 981 F.2d

202, 204-05 (5th Cr.), cert. denied, 61 U S. L. W 3834 (June 14,

1993).

Cooke argues that the governnent's evidence proved only that
he was present at the scene and that he associated with Burcham
proof insufficient for conviction. After reviewng the record,
however, we conclude that a rational juror could have found
sufficient evidence to support the reasonabl e i nferences that Cooke
had know edge of the conspiracy, intended to be part of the
conspiracy, and actively engaged in the conspiracy.

First, Burcham indicated that he wuld transport the
phenyl acetic acid in a "big car" and arrived at the neeting in a
Li ncol n owned by Cooke's nother. The undercover agent testified
t hat when he asked where the actual transaction would occur, Cooke
replied, "Let's just do it." Indeed, it was Cooke who pull ed out
the sack of noney from under his seat and handed it to Burcham
After the agent viewed the noney, Burcham returned it to Cooke.
Bur cham becane concerned about an unidentified individual in the

parking lot, but the agent testified that Cooke said, "Let's go



ahead and get this over with, go ahead and do it." After being
arrested, Cooke stated that the cash was not his and he was being
pai d $1, 000.00 to nake the trip with Burcham Upon this evidence,
a rational juror could find sufficient evidence to convict Cooke.
D

Next, Burcham and Cooke argue that the district court
incorrectly calculated the offense levels by using the projected
yi el d of anphetam ne fromthe precursor chem cal phenyl acetic acid.
Bot h Burcham and Cooke objected to this cal culation. Burcham and
Cooke argue that the district court's calculation of the offense
level is an unconstitutional |egislative function by the court.
This argunent is prem sed upon their assertion that the Sentencing
CGui del i nes of fer no gui dance regardi ng how to determ ne a sentence
based upon the phenylacetic acid. This view of the Guidelines is
i ncorrect.

A district court may consi der the anmount of phenylacetic acid
rel evant to the conduct of conviction and the conduct relevant to
the conspiracy to possess with intent to distribute anphetam ne.

United States v. Hoster, 988 F.2d 1374, 1378 (5th G r. 1993)

US SG § 2D1.1, coment. The agent testified that his
negotiations wth Burcham included two 110-pound barrels of
phenyl acetic acid, that Burcham indicated that he could convert
this acid into a finished product within a few days, and that a
110- pound barrel, on average, would produce 65 pounds of

anphet am ne. Moreover, a recipe for anphetamine was found in



Burcham s wall et. Therefore, the phenylacetic acid was relevant to
the illegal conduct being punished.

Furthernore, this court has determ ned that when phenyl acetic
acidis relevant to the conduct of the drug conviction, §8 2D1.11 is
used to determ ne the portion of the offense | evel attributable to
the acid. Hoster, 988 F.2d at 1382-83. Bur cham and Cooke's
argunent that the CQuidelines are internally inconsistent and
unconstitutionally vague nmust therefore fail.?

E

Next, Burcham and Cooke argue that the district court denied
t hemdue process by considering specul ati on of how nuch anphet am ne
could have been produced from the two 110-pound barrels of
anphet am ne. The agent estimated from his experiences the
projected yield; neither Burcham nor Cooke countered with any
credible evidence. |If information is presented to the sentencing
judge with which the defendant would take issue, "the defendant
bears the burden of denonstrating that the information cannot be
relied upon because it 1is mterially wuntrue, inaccurate or

unreliable.” United States v. Angulo, 927 F.2d 202, 205 (5th Cr

1991). Since Burcham and Cooke had the opportunity to do this but
failed to do so wth any credi bl e evidence, there has been no due

process viol ati on.

Nei t her Burcham nor Cooke raises the issue on appeal of the
possi bl e m sapplication of 8§ 2D1.1, which the district court used
instead of 8§ 2D1.11; therefore, the issue has been abandoned.



F
Cooke next argues that the district court failed to nake the
necessary findings in order to attribute the phenylacetic acid to
hi m The district court found that Cooke's actions showed an
awar eness of the situation and that the evidence of the projected
yield was sufficiently reliable. The district court's inplicit
finding that the phenylacetic acid was reasonably foreseeable to

Cooke is reviewed for clear error. United States v. Byrd, 898 F. 2d

45, 452 (5th Gr. 1990). W do not reverse if the district court's
finding is plausible in the light of the entire record. United

States v. Fields, 906 F.2d 139, 142 (5th Gr.), cert. denied, 498

U S 874 (1990).

The record reveal s that Cooke was in the car being used in the
attenpt to purchase the anphetam ne and phenyl acetic acid. He
participated in conversations concerning the transaction. He
indicated to the agent that the trunk was enpty and could hold the
barrel of phenylacetic acid. Based on this evidence, there is no
reversible error in the district court's determ nation that the
phenyl acetic acid should be attributed to Cooke.

|V

For the above reasons, the convictions and the sentences of

bot h Burcham and Cooke are

AFFI RMED
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