IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8708
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
PAUL SANDOVAL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(EP-92-CR-239-9)

(Decenber 21, 1993)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

Appel | ant Paul Sandoval was charged with conspiracy to
possess cocai ne and marijuana but pleaded guilty to possession with
intent to distribute nore than 100 kilograns of marijuana in
violation of 21 U S.C 8 841(a)(1l). Two nonths after the guilty
pl ea and before sentencing, he noved to withdraw his plea, alleging
that it was not knowi ng or voluntary. After a thorough hearing,

part of which was held over a day to obtain additional testinony,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the district court denied his notion. Sandoval was sentenced to
five years i nprisonnment and other penalties. He appeals the deni al
of his notion to withdraw his guilty plea. W affirm the
convi ction.

Sandoval argues that his plea was not knowi ng or
vol untary because he expected the governnent to file a Cuidelines
section 5K1.1 notion to depart downward for his cooperation and in
doing so, he relied on representations by his attorney Gary Hill.
H Il stated in an affidavit that he had made such representations
to Sandoval. Hill also acknow edged that he was unfamliar with
the practice in obtaining plea agreenents that contai ned section
5K1. 1 provisions; there was no such provision in the plea agreenent
he negotiated for Sandoval; and in essence, Hill conveyed a non-
exi stent governnment prom se to Sandoval upon whi ch Sandoval relied.
At the notion hearing, Sandoval's attorney Robert Ranps expl ai ned
that his partner M. Hi |l understood the governnent had agreed to
file a section 5K1.1 letter but, "in fact, the governnent had not
agreed to do so."

In his brief on appeal, appellant first suggests that his
guilty plea was induced by promses or threats or an unkept
prosecutorial bargain that rendered it involuntary. Plainly, these
argunents are m spl aced, because it was not the governnent but his
own attorney who erroneously assured himthe governnment would file
a section 5K1.1 letter. Appellant's attorney Ranbs conceded t hat

t he governnent was never obliged to do so.



The relevant question is whether HIl's assurances to
Sandoval that he would receive the section 5K1.1 letter rendered
his guilty plea involuntary. Sandoval concedes that a defendant's
reliance on the erroneous advice of counsel relative to a sentence
to be assessed under the federal guidelines does not render a

guilty plea un-knowing or involuntary. United States v. Santa

Lucia, 991 F.2d 179, 180 (5th Cr. 1993); United States v. G acia,

983 F. 2d 625, 629 (5th Cr. 1993); United States v. Jones, 905 F. 2d

867 (5th Cir. 1990).!' The alleged erroneous advice in this case
related only indirectly and contingently to the | ength of sentence
t hat Sandoval m ght receive. Under the guidelines, the filing of
a section 5K1.1 |l etter woul d nei ther guarantee Sandoval a reduction
in sentence nor assure that he would be sentenced below the
statutory mninumof five years. Sandoval was, however, properly
informed by the court at the plea hearing of the mnimm and
maxi mum terns of inprisonnent he faced. The district court also
i nformed Sandoval that he al one woul d determ ne the final sentence,
and he stated to Sandoval's codefendants at the sane hearing that
he woul d not be bound by 8 5K1.1 letters submtted on their behalf.
The district court did not err in finding that Sandoval was given
enough information to nmake his plea voluntary notw t hstandi ng the

erroneous advice of counsel.

! Sandoval also cites 8 2254 state habeas cases to
support his position, but these cases are not controlling on a
direct crimnal appeal in which the plea colloquy conplied
scrupulously with Fed. R Cim Pro. 11
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We woul d add that Sandoval does not contend that any of
the other Carr factors that bear on a district court's deci sion on
a nmotion to wthdraw guilty plea weigh in his favor.?
Consequently, the district court did not abuse its discretion in
denyi ng Sandoval's notion to w thdraw.

For these reasons, the conviction is AFFI RVED

2 The district court may permt a defendant to w t hdraw
his guilty plea prior to sentencing upon a showing of "any fair
and just reason." Fed. R Cim Pro. 32(d). The district court
considers seven factors when ruling on this notion: (1) whether
t he defendant has asserted his innocence; (2) whether w thdrawal
woul d prejudice the governnent; (3) whether the defendant del ayed
in filing the notion and, if so, the reason for the delay; (4)
whet her wi t hdrawal woul d substantially inconvenience the court;
(5) whet her adequate assistance of counsel was available to
def endant; (6) whether the plea was know ng and vol untary; and
(7) whether wi thdrawal would waste judicial resources. United
States v. Carr, 740 F.2d 339, 343-44 (5th Gr. 1984), cert.
denied, 471 U. S. 1004 (1985). The court did not dispute that
Sandoval received incorrect information fromhis | awer, but the
court concluded, and we agree, that this m sadvice did not render
the pl ea unknowi ng or involuntary. None of the other factors
favored the granting of Sandoval's notion.
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