UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-8703
Summary Cal endar

JOHN HALL THOVAS,
Pl ai ntiff-Appellant,
VERSUS

TEXAS STATE BOARD OF MEDI CAL EXAM NERS, ET AL.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(A-90- CV-500)

(May 4, 1994)

Before DAVIS, JONES and DUHE, Circuit Judges.
DAVIS, Circuit Judge.!?

John Hal | Thomas chal |l enges the district court's dism ssal of
his civil rights suit on sunmmary judgnent. W affirm

Until 1982, Thomas was a |icensed physician in Texas. |n June
1982, the Texas State Board of Medical Exam ners (the "Board")
revoked Thomas's |icense. Thomas appeal ed the revocation in state

court, but the state court Jlater disnmssed the action wth

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



prejudi ce on Thomas's notion. Later in 1982, Thomas was i ndicted
by a federal grand jury for illegal drug activity. Thomas pled
guilty to one count of prescribing Preludin, a Schedule Il non-
narcotic, not in the usual course of nedical practice; he was
sentenced to five years inprisonnent. This court affirnmed Thomas's
convi cti on.

In 1984, Thomas filed suit in federal district court against
the Board, alleging that the Board and each of its nenbers had a
vendetta against him Thonas alleged that the Board violated his
right to procedural due process by giving himinadequate notice of
the Board's hearing, conducting an i nadequate hearing, and failing
to conform to the requirenents of the Texas Admnistrative
Procedure Act. Thomas v. Texas State Bd. of Medical Exam ners, 807
F.2d 453, 454 (5th Cr. 1987). Thomas al so conpl ai ned that the
Board violated his Fourth Amendnent rights by seizing certain
docunents that Thomas was not allowed to use during cross-
exam nation at the hearing. Thomas al so conpl ai ned that the Board
violated his First Amendnent rights by asking him religious
questions at the hearing and violated his Fifth Amendnent ri ghts by
using witings from the state triplicate prescription program
against him Thomas finally alleged that Tex. Rev. Qv. STAT. art.
4495b 88 4.02, 4.05 (Vernon Supp. 1986) were unconstitutional. 1d.
This court reversed the district court's decision to abstain from
deci ding the case and renmanded the case for further proceedings,
expressing no opinion on the nerits of Thonmas's cl ains. ld. at

457. On remand, Thonmas voluntarily dism ssed the suit.



Thomas | ater applied to the Board for reinstatenent, and in
June 1988, the Board denied his request. In June 1990, Thonas
filed suit in district court against the Board and the Board
menbers who sat in 1982 and 1988 individually, alleging that the
Board and the naned nenbers violated 42 U.S.C. 88 1983 and 1985 by
investigating himfrom 1974-1982 with the intent of injuring him
and damagi ng his reputation. Thomas further alleged that the Board
di scrim nated against him because of his religious beliefs and
because nost of his patients were black. Thomas al so conpl ai ned
that the Board viol ated several of his constitutional rights during
the 1982 revocation hearing. Concerning Thomas's bid for rein-
statenent in June 1988, Thonas alleged that Dr. Brindley, the
Executive Director of the Board, advised hi mthat he was ineligible
to reapply for reinstatenent as long there was litigation between
Thomas and the Board. Thonas also alleged that the Board treated
him differently from other applicants because of religious and
political bias and that he had a property right in receiving a
medi cal |icense for which he had trained. Finally, Thomas all eged
that the Board conspired with federal officials to frame him
Thomas requested the district court to declare the revocation of
his nmedi cal |icense void, and award $40, 161, 660 i n actual damages,
and twi ce that anount in exenplary danages.

The defendants filed a notion to dism ss pursuant to FED. R
Gv. P. 12(b)(6). The district court treated the notion to di sm ss
as a notion for sunmmary judgnent and granted t he notion, di sm ssing

fourteen of the defendants, on grounds that Thomas's cl ai ns agai nst



them were barred by the Texas statute of Ilimtations. The
remai ni ng defendants filed a notion for summary judgnent, which the
district court also granted.

.

For reasons stated in the district court's thorough order of
Novenber 23, 1992, the nenbers of the Board who were sued in their
official capacities were entitled to Eleventh Anendnent inmunity.
For reasons stated by the district court in its order, we also
agree that the clains asserted against the Board nenbers based on
their alleged mshandling of the | 982 revocati on hearing are barred
by the statute of [imtations.

B

Thomas's remaining clains arise fromthe 1988 reinstatenent
hearing. Thomas argues that his due process and equal protection
rights were violated at that hearing. "Summary judgnment is
reviewed de novo, under the sane standards the district court
applies to determ ne whether summary judgnent is appropriate.”

Amburgey v. Corhart Refractories Corp., 936 F.2d 805, 809 (5th Gr

1991).

When a defendant asserts a qualified imunity defense, "the
first inquiry . . . is whether the plaintiff “allege[d] the
violation of a clearly established constitutional right.'" Duckett

v. Cty of Cedar Park, 950 F.2d 272, 276-77 (5th Cr. 1992)
(quoting Siegert v. Glley, 500 US 226, _ , 111 S. . 1789
1793, 114 L.Ed.2d 277 (1991)). If there is no constitutional

injury, it 1is "unnecessary to address the issue of qualified



immunity." Quives v. Canpbell, 934 F. 2d 668, 671 (5th Cr. 1991).

In reviewwing a case simlar to Thomas's, which was also
brought against the Texas State Board of Medical Exam ners, this
court stated that it:

cannot overenphasize the [imted role of federal courts

in review ng decisions such as this which are made by an

agency of the state exercising its police powers as

mandated by the Constitution. It is the duty of the

Texas Board of Medical Examners to protect the public

from individuals who nay endanger public health and

safety through their practice of nedicine. A federa

court has no business intruding upon the substantive

decisions of a public institution by substituting its

judgnent for that of the public body. This is especially

true in cases where the public safety is so clearly at

risk as it is here . . . . Clearly doctors are in a

better position to judge whether . . . a nenber of their

pr of essi on should be allowed to continue to practice in

t he profession.
Ramrez v. Ahn, 843 F.2d 864, 869 (5th Cr.), cert. denied, 489
U S 1085 (1989). However, these interests do not preclude a
federal court's exam nation of whether Thomas was deprived of his
federal constitutional right to procedural due process. | d.
Procedural due process interests are inplicated when there exists
a liberty or property interest which has been interfered with by
the State and when the procedures attendant upon that deprivation
were constitutionally insufficient. Kentucky Dept. of Corrections
v. Thonpson, 490 U.S. 454, 460, 109 S.Ct. 1904, 104 L.Ed.2d 506
(1989). Constitutionally protected property interests are
determ ned by reference to state |aw Logan v. Zi nmerman Brush
Co., 455 U. S. 422, 430, 102 S.Ct. 1148, 71 L.Ed.2d 265 (1982).

Texas |aw declares that "the practice of nedicine is a

privilege and not a natural right of individuals . . . ." TEX REW



CQv. STAT. art. 4495b § 1.02(1) (Vernon Supp. 1994). Thonmas
nevert hel ess contends that he has a property interest in a nedical
i cense even when revoked. W disagree. Thomas does not have "a
reasonabl e, continued expectation of entitlenent to a previously
acquired benefit." Ram rez, 843 F.2d at 867. H's |icense was
revoked in 1982 and his argunents relate only to the reinstatenent
hearing in 1988. The district court correctly found that Thomas
stated no claim predicated on violation of Thomas's due process
rights.

Thomas also contends that the Board violated his First
Amendnent and substantive due process rights by punishing himfor
seeking towthdrawthe guilty plea that resulted in his conviction
in federal district court. The record reflects that the Board
focused on six factors relevant to Thomas's application for
rei nstatenent: (1) whether Thomas regretted the behavior that
resulted in his crimnal conviction, (2) whether Thomas accepted
responsibility for the behavior that resulted in his conviction and
the revocation of his license, (4) whether Thomas had accumul at ed
any continuing nedical education hours, (5) Thomas's psychiatric
heal th, and (6) whether Thomas woul d conti nue to prescribe Preludin
to a population wth a high percentage of hypertension. After
heari ng Thomas' s testinony regardi ng those i ssues, the Board deni ed
Thomas's request for reinstatenent and informed Thomas that he
could reapply the followi ng year. Thomas's attenpt to withdraw his
guilty plea was not nmentioned during the reinstatenent hearing, and

Thomas has made no other showi ng of the existence of a genuine



i ssue concerning his attenpt to withdraw his guilty plea. Thomas
therefore has failed to "set forth specific facts showi ng the
exi stence of a genuine issue for trial on this claim" Deters, 5
F.3d at 123.

Thomas argues next that the district court erred in granting
summary judgnent on his equal protection claim A cl ai mant who
al | eges an equal protection violation has the burden of proving the
exi stence of purposeful discrimnation. McCl eskey v. Kenp, 481
UusS 279, 292, 107 S.C. 1756, 95 L. Ed.2d 262 (1987). A wviolation
of equal protection occurs only when the governnental action in

question "classif[ies] or distinguish[es] between two or nore

rel evant persons or groups." Brennan v. Stewart, 834 F.2d 1248,
1257 (5th Gr. 1988). "Discrimnatory purpose . . . inplies nore
than [an] awareness of consequences[.] . . . It inplies that the

deci sionmaker singled out a particular group for disparate
treatnent and selected his course of action at least in part for
the purpose of causing its adverse effect on an identifiable
group[.]" Lavernia v. Lynaugh, 845 F.2d 493, 496 (5th Cr. 1988)
(internal quotations and citations omtted).

Thomas argues that his equal protection rights were violated
because he was treated differently than Donald W Hopkins, MD.,
anot her doctor whose |license was revoked as a result of a felony
drug conviction. The Board granted Dr. Hopkins's application for
reinstatenent in 1988. The district court found that Dr. Hopkins
was not simlarly situated to Thomas, noting that "the only

simlarity between Thomas and the doctor he provides as an exanpl e



is that they both pleaded guilty to a felony drug charge." Thomas
contends that this finding was erroneous and points to the fact
that the Board required Hopkins to participate in continuing
medi cal education and psychiatric evaluation in order to be
reinstated. Thonmas argues that the Board was al so concerned with
his willingness to participate in continuing nmedical education and
his psychiatric health, but did not reinstate him

The record denonstrates that, even if the Board was concer ned
W t h Hopki ns's psychiatric health and nedi cal education, the Board
was al so concerned with Thomas's degree of renorse for his crimnal
conduct and Thonmas's degree of confort wth prescribing |arge
quantities of Preludin to patients with hypertension. The summary
judgnent materials indicate that Thomas and Hopkins were not
simlarly situated. The Equal Protection clause should not be used
tointerfere wwth the Board' s case-by-case discretionary judgnent
and thereby "substitut[e] its judgnent for that of the public
body." See Ramrez, 843 F.2d at 869.

For the reasons stated above, the judgnent of the district
court is

AFFI RVED.



