UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-8693
Summary Cal endar

FREDERI CK C. FERM N,
Pl ai ntiff-Appellant,
VERSUS
MJUTUAL OF OVAHA | NSURANCE CO. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
A 92 CV 3

June 3, 1993
Before JOLLY, DUHE and BARKSDALE, Circuit Judges.
PER CURI AM !

Frederick C. Fermin ("Fermn"), appearing pro se, appeals the
summary judgnment granted in favor of Appellee, Mitual of Oraha
| nsurance Conpany ("Mutual"). W affirm

| .

The material facts are not in dispute; indeed, all relevant
factual information is contained in the agreed pretrial order. R
vol 11, at 252. Consequently, this matter is well suited for

summary disposition. Fed. R CGv. P. 56(c).

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



1.

Appel lant is the nanmed i nsured on a group hospitalization plan
underwitten by the Appellee. This insurance coverage provides a
fixed cash indemity for each day the insured is hospitalized.
Fermn seeks indemification pursuant to this policy for two
peri ods of hospitalization which occurred in 1989 and 1991. It is
agreed that "During both of those confinenents, [Fermn] was
confined in that part of the institution which was primrily
operated or engaged in the care of alcoholics.” R wvol Il, at 252.

Mutual denied Fermn's request for indemification paynents
because of two clauses in the policy. Under the section styled
"DEFINITIONS," the policy states: "In no event shall the term
"hospital' mean aninstitution or that part of an institution which
is used principally as a clinic, conval escent hone, rest hone,
nur si ng hone or hone for the aged, drug addicts or alcoholics.” R
vol. II, at 268. Al so, wunder the heading "EXCLUSIONS AND
LIMTATIONS," the policy specifically excludes from coverage
hospital confinenents for the treatnent of alcoholism 1d.

After Miutual denied Fermn's requests for paynent, he sued in
district court. The matter was referred to a nagistrate, who
denied Fermn's notion for summary judgnent, granting instead the
summary j udgnent request filed by the Appellee. Ferm n now al |l eges
nunmerous points of error in this ruling.

L1l
Summary judgnent is appropriate if there is no dispute as to

any material fact, and the noving party is entitled to judgnent as



a matter of law Fed. R Gv. P. 56(c); Celotex Corp. v. Catrett,

477 U.S. 317 (1986). W review the facts in the |ight nost

favorable to the party opposing the notion. Reid v. State Farm

Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th G r. 1986).

| V.

The policy clearly does not provide for indemmity paynents for
hospital confinenments arising out of treatnent for alcoholism
Fermin initially argued that Tex. Ins. Code Ann. art. 3.51-9
(Vernon Supp. 1992) worked to nodify this exclusion. This statute
does have the express purpose of providing Texas citizens "with
benefits for the care and treatnent of chem cal dependency ...."
Id. at 8 1. However, the statute expressly excludes fromits reach
"all health insurance policies that only provide cash indemity for
hospi tal or other confinenent benefits[.]" 1d. Thi s provision
does not conprom se the exclusion found in the policy at issue.

The Appellant now contends that the laws of the District of
Colunbia are to be applied to the policy dispute. This argunent
was advanced only after summary judgnent was entered, and despite
the fact that Appellant alleged only violations of Texas lawin his
Conpl ai nt . Texas |aw governs the instant dispute, and was
correctly applied in this matter. See Tex. Ins. Code Ann. art.

21.42 (Vernon 1981).°2

2 Tex. Ins. Code Ann. art. 21.42 provides:

Any contract of insurance payable to any citizen or
inhabitant of this State by any insurance conpany or
corporation doing business within this State shall be
held to be a contract nmade and entered i nto under and by
virtue of the laws of this State relating to insurance,

3



V.
After a review of the record, we conclude that Appellant's
other points or error are wthout nerit. The decision of the

magi strate judge granting summary judgnment in favor of the Appellee
i s AFFI RVED.

and governed thereby, notw thstanding such policy or
contract of insurance may provide that the contract was
executed and the prem uns payable without this State, or

at the hone office of the conpany or corporation i ssuing
t he sane.



