IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8688

LORRAI NE POCLE, ET AL.,
Pl aintiffs-Appellants,

ver sus
CI TY OF KILLEEN, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W92 CA 158)

August 4, 1993

Before KING DAVIS and VWEINER, G rcuit Judges.
PER CURI AM *

Lorrai ne Pool e, her children, and her nei ghbor Mozell Carter
brought a federal civil rights action against the city of
Kill een, Texas and Killeen police officer Paul Carey. The Pool es
and Carter al so brought various pendent state-|aw clains,
including false arrest, false inprisonnment, and mali cious

prosecution, against both defendants. In district court Killeen

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



and Carey filed a notion for sunmary judgnent to dism ss al
clains. The district court granted the notion, and the

plaintiffs appeal fromthat judgnent to this court. W affirm

Factual and Procedural Background
A.  Facts

On January 2, 1988, Lorraine Pool e's husband, John Pool e,
Sr., suffered chest pains at his hone in Killeen, Texas. Ms.
Pool e contacted Darnall Army Hospital, which dispatched a city
anbul ance that arrived at the Poole honme sone tine later. The
anbul ance attendants began to care for M. Pool e inside the
anbul ance, which renmai ned on the Poole's driveway. A second
anbul ance arrived in the neantine with oxygen equi pnent to
suppl enent the supplies of the first anbul ance. At sone point an
attendant from one of the two anbul ances called the Killeen
Pol i ce Departnment for backup. Oficer Carey was sent to the
scene.

As the attendants of the two anbul ances cared for M. Pool e,
and before O ficer Carey arrived, a crowd consisting of the Poole
famly and their neighbors gathered around the driveway. The
menbers of the crowd becane concerned that the first anbul ance
had remai ned on the driveway for what seened to thema long tine,
instead of taking M. Poole directly to the hospital. M.

Pool e's son, John Earl Poole, Jr., appeared particularly upset.
He paced back and forth near the first anbul ance, and other

menbers of the crowd encouraged himto drive the anbul ance



hi nsel f.

There is sone dispute as to the exact sequence of the events
that followed. According to the appellants, John Earl Pool e
vented his frustration by shouting, "Well, then, I'll drive this
[epithet], then." An attendant fromthe first anbul ance, Ral ph
Hebert, then tackled John Earl Poole. Appellants insist that
Oficer Carey did not arrive until after John Earl Pool e had
shout ed; and therefore w tnessed, at the nobst, an unprovoked
attack by M. Hebert. On the other hand, appellees contend that
O ficer Carey observed an argunent in progress, heard John Ear
Pool e's shout, and saw M. Hebert grab John Earl Poole only after
the latter had run around the anbul ance toward M. Hebert.

O ficer Carey's actions upon his arrival at the scene are
al so disputed. According to the appellants, Ms. Poole ran up to
Oficer Carey and tried to warn himthat John Earl Poole had a
bad back and coul d be severely injured. O ficer Carey responded
by telling her to stand back. Wen Ms. Poole continued to shout
her warning rather than backing up, Oficer Carey allegedly hit
her in the stomach with his billy-club and knocked her to the
ground. \When she continued to warn hi mabout her son's back, he
all egedly struck her at least two nore tines. For their part,
t he appell ees contend that after repeatedly warning Ms. Poole
and twice pulling her away fromthe scene, Oficer Carey was
forced to take a defensive position and strike her twi ce on her
lower leg with his baton and then once in her m dsection. Ms.

Pool e was | ater exam ned by a Darnall Arny Hospital physician,



who found no evidence of significant injury resulting from
O ficer Carey's bl ows.
During the time of the interaction between Ms. Pool e and

O ficer Carey, Mnica Poole Cayton, Ms. Poole's daughter, and
Mozell Carter, a neighbor, gathered near John Earl Poole and M.
Hebert. According to the appellants, they were attenpting to
confort John Earl Poole; according to appellees, they were trying
to pull himaway from M. Hebert. After ordering themto stand
back, O ficer Carey placed themunder arrest and charged them
Wth resisting arrest. Ms. Poole was arrested on the sane
charge. O ficer Carey also arrested John Earl Poole, initially
charging himw th crimnal attenpt of the unauthorized use of a
vehi cl e, but eventually dropping that charge for one of resisting
arrest. John Earl Poole was taken by M. Hebert in the second
anbul ance to Metroplex hospital after his arrest, where he was
di agnosed with | ower back strain. Ms. Poole, Ms. Cayton, and
M. Carter were taken to the police station. M. Poole died
while they awaited their rel ease.
B. Proceedings

I n Decenber, 1989, Ms. Poole, joined by Ms. dayton, John
Earl Pool e, and Mzell Carter, sued Oficer Carey and the city of
Killeen in state court. Their action was renoved to district
court in My, 1992, when a federal civil rights clai mwas added.
Beyond the 8 1983 claim the plaintiffs brought pendent state-|aw
clains of false arrest, false inprisonnent, and mali cious

prosecution agai nst both defendants, as well as an additional



cl ai mof negligence against Killeen. Killeen and O ficer Carey
moved for summary judgnent on all grounds, and their notion was
granted by the district court. The plaintiffs now appeal from

the district court's judgnent to this court.

Il Standard of Review
In reviewing a grant of sunmary judgnent, we apply the sane

standard as the district court. Waltman v. |International Paper

Co., 875 F.2d 468, 474 (5th Gr. 1989) (grants of summary
judgnent are reviewed de novo). In particular, we exan ne

whet her there exists no genuine issue of material fact such that
the noving party is entitled to judgnent as a matter of |aw

FED. R CQv. P. 56(c). In our analysis, we review all of the

evi dence and inferences drawn fromthat evidence in the |ight
nost favorable to the party opposing the notion for summary

judgnent. Reid v. State Farm Mutual Auto Ins. Co., 784 F.2d 577,

578 (5th Cir. 1986).

To defeat a notion for summary judgnent, the non-novi ng
party must set forth specific facts sufficient to establish that
there is a genuine issue for trial. Feb. R CQv. P. 56(e); see

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986). A

mere allegation of the existence of a dispute over material facts
is insufficient to defeat a notion for summary judgnent; however,
if the evidence shows that a reasonable jury could return a
verdict for the non-noving party, then a genuine issue exists.

Ander son, 477 U.S. at 247-48. On the other hand, if a rationa



trier of fact could not find for the non-noving party after
reviewing the record, then there is no genuine issue for trial

and summary judgnent should be granted. Anpbco Production Co. v.

Horwel| Enerqgy, Inc., 969 F.2d 146, 147-48 (5th Cr. 1992). The

absence of evidence to establish an essential elenent of the non-
nmovi ng party's case can support a finding of summary judgnent.

See Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986); Topalian

v. Ehrman, 954 F.2d 1125, 1131 (5th Gr. 1992). Finally, if the
non-novi ng party supports the essential elenents of its claimby
presenting evidence that is "nmerely colorable, or is not
significantly probative, summary judgnent may be granted.”

Anderson, 477 U.S. at 249-50 (citations omtted).

I11. Discussion

A. State-Law C ains Agai nst Kill een

1. Immunity under 8 101.057(2) of the Texas Tort C ainms Act

Appel l ants object to the district court's determ nation that

Killeen is inmune fromliability for the state-law clai ns of
false arrest, false inprisonnent, and malicious prosecution.
They argue that § 101. 0215 of the Texas Tort Cainms Act (TTCA)
establishes liability for nmunicipalities when they pursue their

"governnental functions,"” which specifically include police

protection and control.! They contend further that § 101.0215

1 The relevant portion of the TTCA reads:

A municipality is |iable under this chapter for damages
arising fromits governnental functions, which are
those functions that are enjoined on a nmunicipality by
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supersedes a |l ater section of the TTCA, 8§ 101.057(2), which
exenpts nunicipalities fromliability for clains "arising out of
assault, battery, false inprisonnent, or any other intentional
tort !

Whet her § 101. 0215 supersedes 8§ 101.057(2) is a | egal

question; we accordingly reviewit de novo. In re Mssionary

Bapti st Foundation of Anerica, 712 F.2d 206, 209 (5th Cr. 1983).

The Texas courts have held that § 101. 0215 does not automatically
subject a nunicipality to possible liability for the section's
enuner at ed "governnental functions.”" A nunicipality can be
immune fromliability for an activity that qualifies as a
"governmental function" under § 101.0215 if the TTCA grants
immunity for that activity el sewhere in the Act:

[ E] ven assum ng that the [c]ity's actions fall within

section 101. 0215, we do not view this as waiving the

[c]ity's governnental immunity. This section clearly

provides that "[a] nunicipality is liable under this
chapter for danages arising fromits governnenta

functions . . " "Under this chapter” refers to the
TTCA. . . . [I]f the action engaged in by a

muni cipality is considered to be a governnenta
function, . . . further analysis under the Act is

required to determne a nmunicipality's liability.

MKinney v. City of Gainesville, 814 S.W2d 862, 865 (Tex. App.--

Fort Worth 1991, no wit). |In MKinney, the court faced a

guestion very simlar to that posed by the case at hand: §

law and are given it by the state as part of the
state's sovereignty, to be exercised by the
municipality in the interest of the general public,
including but not limted to: (1) police and fire
protection and control :

Tex. Qv. Prac. & REM Code 8§ 101. 0215(a) (Vernon Supp. 1993).
7



101. 0215 provided for liability on the claim and another section
of the TTCA, 8§ 101.056, established imunity. The court held
that 8 101. 0215 nmust be read in light of the other provisions of
the TTCA, and concluded that the section providing i munity
prevail ed. MKinney, 814 S.W2d at 866-67.

Simlarly, in the case at hand, 8§ 101.0215 is limted by §
101.057(2). Accordingly, Killeen remains immune fromliability
for all clainms arising fromintentional torts, despite the fact
that the intentional torts were allegedly conmtted in the
context of the governnental function of police control and

protection. See Gty of San Antonio v. Dunn, 796 S.W2d 258, 261

(Tex. App.--San Antonio 1990, no wit) (holding that a city's
immunity is not waived under the TTCAif a claimarises out of an
intentional tort). It follows that Killeen is imune fromthe
plaintiffs' false inprisonnent, false arrest, and malicious
prosecution clains. See Tex. CQv. Prac. & REM 8§ 101. 057(2)
(Vernon's 1986) (including false inprisonment inits list of
intentional torts); Dunn, 796 S.W2d at 261 (recognizing that

false arrest is an intentional tort); Browning-Ferris Industries,

Inc. v. Lieck, 845 S.W2d 926, 948 (Tex. App.--Corpus Christi
1992, writ granted) (labeling malicious prosecution an

intentional tort).?2

2 Appellants argue that Killeen cannot establish imunity
fromtheir intentional tort claimbecause there has not yet been
any finding that an intentional tort was actually commtted. In
support of this proposition, they cite Gty of Amarillo v.

Langl ey, 651 S.W2d 906, 919 (Tex. App. 7 Dist. 1983, no wit):
"Before the [c]ity can denonstrate immunity . . . it is required
to either conclusively establish, or obtain a finding, that an

8



2. Immunity under 8 101.055(3) of the Texas Tort C ains Act
Appel | ants argue that even if 8§ 101.057(2) prevents their
intentional tort clains, their negligence claimagainst Killeen
survives. The negligence claimis based on an alleged failure to
"properly use its training manuals and to train its enpl oyees
regardi ng assault, excessive force, and false arrest."”
Appel l ants contend that their negligence claimis not invalidated
by 8 101.055(3) of the TTCA, which provides that nunicipalities
are immune fromall clains arising "fromthe failure to provide
or the nethod of providing police or fire protection.”
Under Texas law, a nmunicipality is inmune fromliability for
damages resulting from"the fornulation of policy -- i.e., the
determ ning of the nethod of police protection to

provi de . State v. Terrell, 588 S.W2d 784, 788 (Tex.

1979, no wit); see also Robinson v. Gty of San Antonio, 727

S.W2d 40 (Tex. App.--San Antonio 1987, wit ref'd). It is only

when an officer or an enployee acts negligently in executing the

intentional tort was commtted." Appellants fail to reali ze,
however, that the city in Langley sought imunity for a claim of
excessive force, which does not necessarily constitute an
intentional tort. The court held that because specific intent is
not required for an excessive force claim the city had to
establish intent before it could be granted i mmunity. By
contrast, false inprisonnent, false arrest, and nali cious
prosecution are by definition intentional torts. Therefore, in
this case, it would be a waste of the court's resources to hold a
trial to establish if intentional torts were commtted in order
to determ ne whether Killeen is |liable. Only two possibilities
exi st, and under each Killeen is free fromliability: either
Killeen is not liable for the intentional tort clains because
intentional torts were not conmtted; or Killeen is inmmune from
prosecution because intentional torts were commtted. W
accordingly find appellants' argunent to be w thout nerit.
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policy that a municipality may be liable. See Terrell, 588

S.W2d at 788. The appellants' assertion that Killeen was
negligent inits failure to "properly use its training nmanuals
and to train its enployees regardi ng assault, excessive force,
and false arrest” is nothing nore than a criticismof the city's
training policy. It is accordingly insufficient to overcone
Killeen's i munity under 8§ 101.055(3).

Appel l ants al so assert that O ficer Carey was negligent in
his inplenmentation of Killeen's policy, regardless of the nerits
of the policy itself. However, they provide no evidence to
support the contention that Oficer Carey responded in a way that
differed fromofficial policy such as to establish his
negligence. A legal adviser and an investigating officer of the
Killeen Police Departnent reviewed the file on the incident in
question and concluded that Oficer Carey's actions were
consistent with Killeen policy. Appellants never counter this
testinony with any evidence, beyond nere allegation, that Oficer
Carey's actions did not conply with Killeen policy. The district
court therefore did not err in dismssing the negligence claim
against Killeen on the ground that it is barred by § 101. 055(3)
of the TTCA
B. State-Law O ains against Oficer Carey

Appel l ants al so contend that Oficer Carey did not have
probabl e cause to arrest them and accordingly the district court
shoul d not have dism ssed their state-law clains against himfor

false arrest, false inprisonnent, and nmalicious prosecution.

10



They argue that a genuine issue of material fact exists as to
whet her O ficer Carey actually heard John Earl Poole's threat to
drive the anbul ance. According to their line of reasoning, if
O ficer Carey did not hear the threat, then he could only have
observed an unprovoked attack by M. Hebert and so had no
probabl e cause to arrest John Earl Poole. They argue further
that Oficer Carey did not have probabl e cause to arrest any of
the four appellants because he could not have established the
el ements of a charge of resisting arrest against them

Under Texas |aw a warrantl ess m sdeneanor arrest is valid if
the police officer has probable cause to believe that a crim nal

of fense has been commtted in his or her presence. See Bodzin v.

City of Dallas, 768 F.2d 722, 724 (5th G r. 1985); Tex. CooE CRM

Proc. ANN. art. 14.01(b) (Vernon 1986). Probabl e cause

exists only "when the facts and circunstances
within the know edge of the arresting officer and
of which he has reasonably trustworthy information
are sufficient in thenselves to warrant in a
person of reasonable caution the belief that an

of fense has been or is being conmtted."” The
factors considered in determ ning whet her probable
cause exists "are not technical ones, "but rather
factual and practical ones of everyday life on

whi ch reasonabl e and prudent persons, not | egal
techni ci ans, act."'"

United States v. Tarango-Hi nojos, 791 F.2d 1174, 1175 (5th Cr

1986) (citations omtted); see also Jones v. State, 493 S. W2d

933, 935 (Tex. Cr. App. 1973, no pet.). Under that standard, the
arrest of appellants in this case was valid. Oficer Carey was
di spatched to the Poole hone to assist with a nedical energency.

The record establishes that when he arrived, he saw at the very

11



| east a crowd of agitated people, two anbul ances, and a paranedic
tackling a nenber of the crowd. A reasonable person in those

ci rcunst ances woul d concl ude that the paranmedi c was being
interfered with in the discharge of his duty and that a

m sdenmeanor was in the process of being commtted. Oficer Carey
accordi ngly had probable cause to arrest John Earl Jones.

It is true that John Earl Jones was officially charged with
resisting arrest and that each of the elenents of the charge may
not have been present. Nonetheless, as stated above, Oficer
Carey was required only to have probable cause that a crim nal
of fense occurred in his presence before he could nake a
warrantl ess arrest. See Bodzin 768 F.2d at 724. Appell ees
presented uncontroverted expert testinony that there were a
nunber of state or |ocal m sdeneanors with which John Earl Pool e
coul d have been charged, including disorderly conduct and
interference with a city official in the exercise of his or her
duties. Moreover, it is well established that the standard
required to prove probable cause is I ess stringent than the
standard required to prove the actual conm ssion of the offense.

See Edgar v. Plunmmer, 845 S. W 2d 452, 454 (Tex. App.--Texarkana

1993, no wit) ("Proof of the actual conm ssion of the offense is
not required for a show ng of probable cause."). It follows that
O ficer Carey made a valid arrest of John Earl Pool e, whether or
not the charge of resisting arrest would be rejected in court.
The above analysis applies equally to the arrests of Ms.

Poole, Ms. Cayton, and M. Carter for resisting arrest. It is

12



undi sputed that when Oficer Carey ordered everyone away fromthe
scene of the struggle between M. Hebert and John Earl Pool e, the
three remai ning appellants refused to conply. Watever their
intentions, they interfered with Oficer Carey in the discharge
of his duties. He had probable cause to arrest themw thout a
warrant for the comm ssion of a m sdeneanor. As in the case of
John Earl Poole, the charge of resisting arrest may prove
insufficient in court; nonethel ess, probable cause existed for
the arrests.

Because O ficer Carey had probable cause to arrest each of
the appellants, their state-law clainms against himfail. Under
Texas law, to establish "malicious prosecution” parties nust show
that | egal proceedi ngs agai nst themwere filed "maliciously and

W t hout probable cause." Kale v. Palner, 791 S.W2d 628, 632

(Tex. App.--Beaunont 1990, no wit) (quoting Mdxrris v. Hargrove,

351 S.W2d 666, 667 (Tex. Cv. App.--Austin 1961, wit ref'd.)).
Simlarly, false arrest and false inprisonnment clains require a
show ng of willful detention w thout |egal justification. See

Mrales v. Lee 668 S.W2d 867, 869 (Tex. App. 4 Dist. 1984, no

wit); Zuniga v. State, 664 S.W2d 366, 370 (Tex. App. 13 Dist.
1983, no wit). W agree with the district court's hol ding that
probabl e cause existed for the arrests of the appellants and that
their state-law clains should be dism ssed as a result.
C. Federal Cvil R ghts Cainms against Oficer Carey

In addition to their state-law clains, appellants filed a

federal civil rights action against both Oficer Carey and

13



Killeen. The Suprenme Court has held that governnental officials
perform ng discretionary functions have a qualified i munity

whi ch shields themfromcivil damages liability, if their action
is objectively reasonable in light of legal rules that are
clearly established at the tine the action is taken. See

Anderson v. Creighton, 483 U S. 635, 638-39 (1987) (citing Harl ow

v. Fitzgerald, 457 U S. 800, 818-19 (1982)).% W can accordingly

di spose of the claimagainst Oficer Carey based on our finding
t hat he had probable cause to arrest the appellants. This court
has specifically held that regardl ess of whether individuals
arrested are eventually acquitted of the charges agai nst them
probabl e cause for the arrest gives rise to a qualified imunity

defense to a 8§ 1983 cl ai magainst the officer. See Pfannstiel v.

Gty of Marion, 918 F.2d 1178, 1184 (5th Gr. 1990). Therefore

the district court correctly held that O ficer Carey is protected
by qualified immnity fromthe appellants' civil rights claim
D. Federal Cvil R ghts O aimagainst Killeen

Appel l ants argue that Killeen is subject to a 8§ 1983 action
for an alleged policy of "approving abusive and viol ent behavi or

by its enployees.” They contend that O ficer Carey used

3 The Suprene Court has held that the first step in an
analysis of a defendant's qualified inmunity claimis to
establish that the plaintiff has stated a clearly established
constitutional right. See Duckett v. Gty of Cedar Park, Texas,
950 F.2d 273, 276 (1992), citing Siegert v. Glley, 111 S. C
1789, 1793 (1991). 1In this case, appellants assert violations of
their Fourth Anendnent right to be free from unreasonabl e sei zure
W t hout probabl e cause and their Fourteenth Anendnent right not
to be deprived of liberty without due process. Both are clearly
establ i shed constitutional rights.
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excessive force when he arrested themand that Killeen ratified
hi s conduct when they found it to be consistent with city policy.
In other words, they derive a nunicipal policy of pronoting
excessive violence fromthe fact that Killeen supported Oficer
Carey's actions.

In order for a nunicipality to be held |iable under § 1983,
it must be established that a municipal policy or custom caused a

constitutional violation. Leat herman v. Tarrant County Narcotics

Unit, 113 S. C. 1160, 1162 (1993). The appel lants' § 1983 claim
hi nges on their contention that Killeen's reaction to Oficer
Carey's behavior proves that the city has a policy of supporting
the use of excessive force by its enployees. Therefore we nust
exam ne whether O ficer Carey in fact used excessive force.

This court has recently held that proof of an injury,
whet her significant or insignificant, is the first el enent
required to sustain a civil rights claimfor alleged use of

excessive force. Knight v. Caldwell, 970 F.2d 1430, 1432 (5th

Cr. 1992), citing Hudson v. McMIlan, 112 S. C. 995, 1000

(1992) (holding that constitutional protection is not avail able
for mninmal use of force as long as the force "is not of a sort
repugnant to the conscience of mankind"). In Knight, we
sustained a jury charge that defined injury as "damge or harmto
t he physical structure of the body, including diseases that
naturally result fromthe harm" Knight, 970 F.2d at 1433. W
have further held that to sustain a civil rights claim the

injury nust be proved to have "resulted directly and only from

15



the use of force that was clearly excessive to the need; and the
excessi veness of which was . . . objectively unreasonable."

Spann v. Rainey, 987 F.2d 1110, 1115 (5th G r. 1993) (enphasis

added) (citing Johnson v. Mrel, 876 F.2d 477, 480 (5th GCr.

1989) (en banc), and noting that the initial requirenment of

significant injury prescribed in Johnson was overrul ed by the

Suprene Court in Hudson, 112 S. C. at 117).

In the case at hand, none of the appellants have established
the el enents of an excessive force claim Neither Ms. Cayton
nor M. Carter has alleged any injury resulting fromthe
interaction with O ficer Carey. John Earl Poole did sustain back
strain, but the injury resulted largely, if not entirely, from
his struggle with M. Hebert. In other words, the injury did not
result only fromOficer Carey's actions and so cannot support a
cl ai mof excessive force. See Spann, 987 F.2d at 1115.

Finally, there is sone evidence in the record that Ms.
Pool e suffered bruises caused by Oficer Carey. That evidence is
supplied by a report submtted fromthe Darnall Arny Hospital's
energency room where Ms. Poole was exam ned after the incident
in question. Ms. Poole did not allege injuries on appeal, other
than claimng that she has had nightmares resulting fromthe
i ncident. Moreover, appellees offered testinony by an expert
W tness and by official investigators of the incident that
O ficer Carey's force was not "clearly excessive" in light of the
circunstances he faced. Ms. Poole offered no evidence to

contest their conclusions, beyond nere conclusory all egations.
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We therefore conclude that all of the appellants, including Ms.
Pool e, have failed to establish that O ficer Carey used excessive
force in his interaction wwth them As a result, we reject the
contention that Killeen's support of Oficer Carey's actions
proves a policy of encouraging the use of excessive force by its
enpl oyees. In short, the district court did not err when it

di sm ssed the appellants' federal civil rights claimagainst

Kill een.

| V. Concl usion
For the foregoing reasons, we AFFIRM the district court's

grant of summary judgnent in favor of the appell ees.
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