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PER CURI AM !

Robert Louis Stephens chall enges his convictions arising out
of a guilty plea to drug-related charges, contending that their
f eder al prosecution violates the United States and Texas
Constitutions. W AFFI RM

| .

During an investigation of suspected cocai ne deal er Keithan

Jerone Omens, police officers in Austin arranged for a drug

purchase fromhim Stephens arrived at the designated |ocation in

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Onens' autonobile and was arrested on a state charge for delivery
of a controll ed substance. Austin police recovered 116.87 grans of
crack cocaine and a |oaded pistol from the vehicle. Onens was
arrested |l ater that evening. During execution of a search warrant
at Onens' residence, officers seized two ounces of crack cocai ne,
a weapon, and approxi mately $4,000 cash. Federal agents were not
involved in the investigation, surveillance, or arrest.

The followng day, state officials referred Stephens to
federal authorities for prosecution. A federal indictnent charged
him with (1) conspiracy to possess with intent to distribute
cocaine, in violation of 21 U S C 88 841(a)(1l) and 846 (count
one); (2) possession with intent to distribute cocaine, in
violation of 21 U S.C 8 841(a)(1l) (count two); and (3) use of a
firearm during the commssion of a drug trafficking offense, in
violation of 18 U.S. C. § 924(c) (count three).

St ephens noved unsuccessfully to dismss the indictnent,
contending that his due process rights were violated by the
referral of his case to federal authorities, and that there was no
val id basis for federal jurisdiction, because there was no federal
involvenent in the events leading to his arrest. He then
unconditionally pleaded guilty to counts one and three, and was
sentenced, inter alia, to 180 nonths inprisonnent on the forner,
and a consecutive 60-nonth termon the latter.

.
St ephens contends (1) that his federal prosecution, sinply to

obtain a harsher sentence, violates his due process rights under



the Texas Constitution; (2) that his federal prosecution usurps
Texas' jurisdiction over its citizens and violates the Tenth
Amendnent to the United States Constitution, because there is no
basis for federal jurisdiction; and (3) that his case should be
remanded for state prosecution, because there is no evidence that
racially neutral procedures governed its referral to federal
authorities. Stephens' contentions are strikingly simlar to those
advanced i n our court by his co-defendant, Onens. United States v.
Ovens, ___ F.2d __, __, 1993 W 255415 (5th Cir. 1993). Assuning
that all of these issues were raised in the district court, we hold
that they are totally wthout nerit.
A

As a result of his unconditionally pleading guilty, Stephens
wai ved all non-jurisdictional defects preceding the plea. 1d. at
_, 1993 W 255415 at *1. Accordingly, he waived the contentions
(1) that his referral for federal prosecution violates the Texas
Constitution, id. at __ , 1993 W 255415 at *1 (Owens' argunent
that search and seizure conducted by Texas officials violated a
nor e expansi ve provi sion of the Texas Constitution waived by guilty
plea); (2) that he was prosecuted in federal court solely to
i ncrease his punishnent, id. at __ , 1993 W 255415 at *1; and (3)
that the referral by state officials was racially discrimnatory,
id. at __ , 1993 W 255415 at *1 (Owens' argunent that federa
prosecutor chose to prosecute himin federal court because of his
race waived). As in Owens, "[n]one of these argunents chal |l enges

the jurisdiction of the district court, and all of the alleged



defects occurred before [ Stephens'] guilty plea.” Id. at __ , 1993
WL 255415 at *1
B
Stephens' jurisdictional Tenth Anendnent contention s
substantially identical to that in Omvens.? Stephens was prosecut ed
under the sane statutes as Owens, all of which are valid exercises
of Congress' power under the Commerce Clause. Id. at __ , 1993 W
255415 at *2. Accordingly, Stephens' federal prosecution does not
violate the Tenth Amendnent. 1d. at _ , 1993 W 255415 at *2.3
L1l
The judgnent of the district court is

AFFI RVED.

2 The Tenth Amendnent provides: "The powers not delegated to
the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.™
U.S. CONST. anend. X

3 St ephens’ notion to suppl enent the record on appeal, which was
carried with the case, is DEN ED as noot.
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