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SN

No. 92-8658
Summary Cal endar

SN
UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
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Appeal fromthe United States District Court for the
Western District of Texas
(W90 CR 34)

S333)33133311)331))))))))Q
(August 6, 1993)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
PER CURI AM

Petitioner-appellant Cynthia Gail G eer (Geer) pleaded guilty
to being, on or about Septenber 9, 1988, a felon in possession of
a firearm 18 U S . C 8 922(g)(1), and on July 15, 1990, she was
sentenced wunder 18 US.C. 8§ 924(a) to twenty-one nonths'

i mprisonment, three years' supervised rel ease, a $2,000 fine, and

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



a $50 speci al assessnent. There was no direct appeal. Proceeding
pro se and in forma pauperis, on June 2, 1992, G eer noved under 28
US C 8§ 2255 for her sentence to be vacated, set aside, or
corrected, alleging three grounds: (1) ineffective assistance of
counsel for telling her that her state and federal sentences would
be concurrent and for failing to advi se her that she could not have
been convicted for being a Texas nonviolent felon in possession of
a firearm (2) insufficient evidence to support her conviction in
light of Texas | aw prohibiting only violent felons from possessing
weapons, and (3) the illegality of inposing supervised rel ease
under 18 U. S.C. 8§ 924(a).

After receiving the governnent's response, the district court
on OCctober 13, 1992, partially granted Geer's notion. It
concluded, relying on United States v. Allison, 953 F.2d 870, 875
(5th Gr.), cert. denied, 112 S. C. 2319 (1992), opinion corrected
on reh'g, 986 F.2d 896 (5th Cr. 1993), that supervised rel ease
coul d not be inposed under section 924(a). It denied the notion on
the other two grounds, concluding that the Texas prohibition on
only violent felons possessing firearms was irrelevant to a
violation wunder federal law and that Geer's allegations of
i neffective assistance of counsel were concl usional .

The governnent successfully noved for reconsideration on the
i ssue of supervised rel ease, pointing out pre-Allison Fifth Crcuit
law as controlling law. The district court on October 22, 1992,
anended its judgnent and reinstated Geer's three-year term of

supervi sed rel ease. Prior tothe entry of this judgnent, G eer, on



Cctober 21, 1992, nmiled to the district court a reply to the
governnent response to her original notion, arguing her three
grounds for relief and attaching a purported affidavit by Ruth
Sandi fer (Sandifer). This reply was filed Cctober 26, 1992. G eer
filed no notion for reconsideration or new trial, but did tinely
appeal the Cctober 22, 1992, judgnent. W affirm

Al t hough couched in ternms of insufficient facts to support her
guilty plea, Geer's argunent is in substance a | egal chall enge on
whet her any of her Texas felonies constitute the requisite

conviction "of a crinme punishable by inprisonnent for a term
exceedi ng one year" under 18 U. S.C. 88 921(a)(20) and 922 (g)(1).
She argues that wunder Texas law she is not prohibited from
possessing a firearm and that, in |ight of Texas |aw, her civi
rights have been restored to her under 18 U S. C. 8§ 921(a)(20);
thus, her actions did not violate 18 U S.C. §8 922(9g)(1).

Greer's argunent is foreclosed by United States v. Thomas, 991
F.2d 206, 213-15 (5th Gr. 1993). "Any conviction . . . for which
a person . . . has had civil rights restored shall not be
considered a conviction for purposes of [§ 922(g)(1)] . . . ."
Section 921(a)(20). Al t hough Texas |aw does not proscribe a
nonvi ol ent felon's possession of a firearm this Court holds that
"Texas neither actively nor passively restores the civil rights of
persons convicted of such felonies nerely by permtting themto
possess firearnms or by not declaring their possession of firearns

to be unlawful."” Thomas, 991 F.2d at 215.

Greer argues two instances of ineffective assistance of



counsel that nmade her plea of guilty unknow ng and i nvoluntary. To
show a constitutional violation, Geer "nust denonstrate not only
that h[er] counsel's performance was deficient, but also that the
deficient performance prejudiced the defense.” United States v.
Smth, 915 F.2d 959, 963 (5th G r. 1990). To prove deficiency,
Greer "must show that counsel's representation fell below an
obj ective standard of reasonabl eness.” Strickland v. Washi ngton,
104 S.Ct. 2052 (1984). To prove prejudice, Geer "nust show that
there is a reasonable probability that, but for counsel's errors,
[s]he would not have pleaded guilty and would have insisted on
going to trial." HIl v. Lockhart, 106 S.Ct. (1985).

Greer alleges that counsel failed to informher that, because
Texas | aw does not prohibit her possession of a firearm she could
not be found guilty on the federal charge of being a section
921(a)(20) felon in possession of a firearm In light of the
Thomas holding that rejects Geer's interpretation of liability
under 18 U.S.C. 8 922(g)(1), "counsel was not unconstitutionally
ineffective in failing to informh[er] about"” section 921(a)(20).
Smth, 915 F.2d at 963.

Geer also alleges that counsel! was constitutionally
ineffective for msrepresenting to her that her state and federal
sentences would run concurrently. She argues that this

m srepresentation or prom se induced her guilty plea and that the

. According to the facts alleged by Geer, she had separate
counsel for the state charge [Hoagie Karel] and the federal charge
[Wal ter Reaves, Jr.]. Geer alleges, however, that both attorneys
told her that the sentences woul d be concurrent.

4



affidavit submtted by Sandifer overcones the presunptive barrier
of Greer's contrary sworn statenents at her rearrai gnnent, where
Greer stated under oath, anong other things, that no one had nade
a promse or prediction on what her sentence woul d be.

"To recei ve federal habeas corpus relief based on all eged

prom ses that are inconsistent with representati ons nade

in open court when h[er] gquilty plea was accepted,

[Geer] nmust 'prove (1) exactly what the terns of the

all eged prom se were; (2) exactly when, where, and by

whom such a promse was nade; and (3) the precise

identity of an eyewitness to the promse." Smth, 915

F.2d at 963 (internal quotations and citations omtted).

Even assum ng that Sandifer's submtted statenent was tinely
filed bel ow and anbunts to "independent indicia of thelikely nerit
of [Greer]'s contentions," the statenent nevertheless fails to
provi de the necessary details required to overcone Greer's sworn
representations. United States v. Raetzsch, 781 F.2d 1149, 1151
(5th Cir. 1986).2 Conpare Davis v. Butler, 825 F.2d 892, 894 (5th
Cir. 1987) (assertion giving date, eyew tnesses, and specifics of
the prom se inducing the guilty plea). Solem declarations in open

court carry a strong presunption of verity. The subsequent

2 The undated statenent, which says nothing whatever about
Sandifer's relation to Greer, any of the attorneys in question, or
any of the charges or proceedings, nerely recites in concl usional
form that at sonme unspecified tine (or tines) and place (or
pl aces), Sandifer "did contact; by telephone, attorneys Hoagie
Karel and Walter Reaves, Jr. [see note 1, supra] in relation to

Cynthia Geer. | was infornmed by both that Ms. Greer's sentences
were to run concurrently; and that is the reason her cases were
done as they were." The statenent is not w tnessed and does not

have any formof jurat (although it recites that affiant knows "if
| should provide false information herein it would subject ne to
penal ties of perjury"). Anmong other things, Sandifer's statenent
does not purport to reflect any firsthand knowl edge of what either
Karel or Reaves told Geer prior to her federal plea, nor torecite
any statenent by Karel or Reaves as to what they told G eer before
her federal plea.



presentation of conclusory all egations unsupported by specifics is

subject to sunmary di sm ssal Bl ackl edge v. Allison, 97
S.Ct. 1621 (1977).

In light of Greer's sworn assertions at rearrai gnnment, G eer
"has not established that a reasonabl e probability exists that but
for h[er] counsel's alleged m srepresentations [s] he would not have
pl eaded guilty." Smth, 915 F.2d at 964.

Geer finally argues that because section 924(a) does not
provi de for supervised rel ease as a penalty, the sentencing court
coul d not inpose supervised rel ease. She relies upon Allison, 953
F.2d at 875, for this proposition.

On rehearing, however, the Allison Court revised its prior
hol ding and held, utilizing 18 U S C 8§ 3583, that "supervised
release is available for convictions under 18 U S. C. § 924."
Al lison, 986 F.2d 896, 897 (5th Cir. 1993), correcting 953 F. 2d 870
(5th CGr. 1992); see also United States v. Van Nynegen, 910 F. 2d
164, 165-67 (5th G r. 1990) (holding that supervised release is
perm ssi bl e pursuant to 18 U.S.C. 8§ 3583). Therefore, the district
court did not inpose inperm ssibly upon G eer a three-year termof
supervised release. See 18 U S.C. 88 3559(a)(1)(D), 3583 (a) &
(b)(2); 18 U.S.C. 8§ 924(a) (as codified in 1988, the year of
Geer's offense).

G eer has shown no reversible error in the district court's
deni al of her section 2255 petition. The district court's anended
j udgnent of QOctober 22, 1992, is accordingly

AFFI RVED.



