IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8648
unmary enaar
(S Cal endar)

GENE EVERETT d/ b/ a
5 Star Diesel Repair, ET AL.,
Pl ai ntiffs-Appell ees,

ver sus
AMERI CAN CENTRAL GAS COMPANI ES,

I NC. ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
(MO 92- CA-064)

June 9, 1993

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

In this negligence suit, Defendants-Appellants Anerican
Central Gas Conpanies, |Inc. and Tristar (collectively "Gas
Conpani es") appeal the adverse judgnent, contending that the Texas

statute of limtations barred the claim The district court denied

the Gas Conpanies' notions for summary judgnent, judgnent as a
matter of |law, renewed judgnent after trial, and newtrial. After
“Local Rule 47.5 provides: "The publication of opinions

t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



reviewing the application of the Texas statute of |imtations de
novo, we conclude that a sixteen nonth delay in obtaining service
of process without a legally sufficient explanation denonstrates
nondi | i gence as a nmatter of |aw
I
FACTS AND PROCEEDI NGS

On Septenber 19, 1989, Plaintiff-Appellee Cene Everett's
busi ness prem ses, 5 Star D esel Repair, were destroyed by an
expl osion, which he blaned on the negligent operation and
mai nt enance of the Gas Conpani es' nearby gas gathering systens.
Consequently, Everett (through his attorney) sent a demand letter
to the Gas Conpanies on April 10, 1990. The Gas Conpani es
responded that there was no factual basis for a negligence claim
because the Texas Railroad Conmission had issued a letter
i ndicating that a | eaking propane tanksQand not the gas gathering
oper ati onssQhad caused t he expl osi on. | n August, Everett forwarded
addi tional information about his claimto the Gas Conpani es, which
did not respond.

On Novenber 12, 1990, Everett again contacted the Gas
Conpanies, sending letters to Anmerican Central and Tristar
containing the foll ow ng statenent:

Pl ease advise if you wll accept service and file a

response on behalf of your client . . . . If | do not

hear from you within ten days, | will assune that your

client will not allow you to do so and will proceed to

have a citation served on it.

In the letter to Tristar, Everett also stated: "Since | have not

heard from you after ny last letter with its enclosures, | was



conpelled to file suit.” This was not correct, however, as Everett
did not actually file suit until one week later, on Novenber 19.
After filing his conplaint, Everett did not attenpt to serve
process on the Gas Conpanies. Neither did he provide additiona
notice to the Gas Conpani es that the pleading had been fil ed.

On March 24, 1992, following sixteen nonths of inactivity,
Everett requested service of process. Service was finally
ef fectuated on March 30. As explanation for this | engthy period of
i naction, Everett's attorney said that he had failed to notice that
the Gas Conpanies had not filed answers during that tine. Hi s
sel f-described "m stake" was due to his attention to ot her business
and famly matters and his incorrect belief that the Gas Conpani es
woul d accept service and no service of citation would be necessary.

The Gas Conpanies filed a joint answer on April 16, 1992
renmoving the case to federal court based on diversity. They then
moved for summary judgnent, alleging that Everett had failed to use
due diligence in attenpting to procure service of process. The
district court denied the notion, and the case proceeded to trial.
The Gas Conpanies noved for judgnents as a matter of |aw at the
cl ose of Everett's case-in-chief and at the close of its case, both
of which notions were denied. After the jury returned a verdict in
favor of Everett, the Gas Conpanies renewed their notion for
judgnent after trial, and, when that was denied, filed a notion for
new trial, which was |ikewi se rejected. The Gas Conpanies tinely

appeal ed.



|1
ANALYSI S

A. Standard of Revi ew

Bot h sides present the standards of review for each decision
of the district courtsQthe denial of sunmary judgnment, the denial
of the notions for judgnent as a matter of |aw, the denial of the
renewed notion for judgnent after trial, and the denial of the
nmotion for newtrial, suggesting that this court should revi ew each
deci sion accordingly. W note, however, that we do not reviewthe
denial of a notion for sunmary judgnent.!? The deni al of notions
for judgnent as a matter of |law and judgnent after trial are
reviewed de novo. These notions should be granted "only if the
nonnovi ng party has failed to present "substantial evidence .
of such quality and weight that reasonable and fair-m nded
[ persons] in the exercise of inpartial judgnent mght reach
different conclusions.'"?2 Anotion for a newtrial is reviewed for
abuse of discretion.?

More inportantly, at issue in the instant case is the
interpretation of Texas | aw governing statutes of limtation. 1In

reviewing a district court's interpretation of state | aw, we accord

! Wells v. Hico Independent Sch. Dist., 736 F.2d 243, 251
n.9 (5th Cr. 1984). The standard of review presented in both
briefs is, in fact, the standard for review of a grant of summary
j udgnent .

2 Arqubright v. Beech Aircraft Corp., 868 F.2d 764, 766 (5th
Cir. 1989)(quoting Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th
Cr. 1969)(en banc)).

3 Lubbock Feed Lots, Inc. v. |lowa Beef Processors Inc., 630
F.2d 250, 269 (5th Cr. 1980).




no deference, but review the decision de novo.*

B. Due Diligence

Texas | awsQt he | aw whi ch governs thi s caseSQi nposes a two year
statute of limtations, accruing from the nonent of injury, on
suits for property damage.® The Texas Suprene Court has construed

the applicable statute in Gant v. Del eon:®

To "bring suit" within the two-year limtations
period prescribed by section 16.003, a plaintiff nmust not
only file suit within the applicable limtations period,
but must also use diligence to have the defendant served
with process.’

In other words, for a suit to be deened tinely filed, there are two
requi renents: (1) the suit nust be filed within that tine period
specifiedinthe statute of limtation; and (2) diligent efforts to
acconplish service of process nust be instituted and prosecuted.
Service of process acconplished as a result of diligent efforts
relates back to the filing date even if that service is not
effectuated until after the statutory limt has expired.® |If, on
the ot her hand, service occurs after the running of the statutory
period w thout there having been duly diligent efforts to serve

| egal process, the claimis tinme barred.®

4 Salve Regina College v. Russell, 111 S. C. 1217, 1221
(1991).

5> Tex. GQv. Prac. & REM CopE ANN. 816. 003(a) .
6 786 S.W2d 259 (Tex. 1990) (enphasi s added).

" 1d. at 260.
8 1d.
°1d. at 259.



Al t hough whet her efforts to achieve service were diligent is
normal Iy a question of fact to be judged under a reasonably prudent
person standard,® one |line of cases does establish "that an

unexplained delay of as little as six nonths denonstrates as a

matter of law that the plaintiff |acked diligence in obtaining the

i ssuance and service of process.” A valid "explanation" is "an
excuse offered that if proved would negate the inference of
nondi | i gence. " 1!

Here, the delay was sixteen nonthssowell in excess of the
m ni mum si X nonths held in other cases to denonstrate, as a matter
of law, a lack of diligence. Everett's attorney insists, however,
that he has explained the delay so that this line of cases is
i napposite. Toreiterate, his explanation was that (1) he was busy
Wi th ot her business and (2) he believed that the defendants woul d
accept service even though they did not respond to his letters (in
whi ch, we note, he stated that if no response was forthcom ng he
woul d assune that they would not accept process).

Al t hough these are attenpted expl anations, they obviously do
not rise to the level of "excuse[s] . . . that if proved would
negate the inference of nondiligence."?!? Counsel's first

assertionsQt hat he was busy with other cases and fam |y busi nesssqi s

tant anount to an adm ssion of nondiligence. Alawer's inattention

0 FEllis v. Great Southwestern Corp., 646 F.2d 1099, 1113
(5th Gir. 1981).

1 1d. at 1114.
12 1d.



does not toll the statute of limtations.?® Counsel's second
assertionsQthat he believed the Gas Conpanies would accept
servi cesqQsi nply cannot be squared with his own letter to the Gas
Conpani es, which informed themthat if they did not respond Everett
woul d assune that they would not accept service. Counsel for
Everett does not explain how, given the | ack of response, he could
have believed that the Gas Conpani es woul d accept service. |n any
event, a lawer's failure to keep abreast of the proceedings in a
| awsuit that he filed constitutes nondiligence.

Everett argues that due diligence is not an issue; rather
that the main issues are whether (1) the defendant had actua
notice; (2) the defendant suffered any harm and (3) the purposes
of the statute of limtations have been net. Despite his failure
to conply wiwth a clear procedural requirenent, Everett urges that

his failure to follow the rule does not matter because the Gs

Conpani es were not prejudiced by his m stake. In its sinplest
terms, Everett's argunent issQ"no harm no foul." |If taken to its
| ogi cal conclusionsQor, nore appropriately, reduced to its

absurdi tysQt he statute of limtations would be eviscerated, only to
be replaced with a case by case anal ysis of actual notice and harm
If this is the | aw anywhere, it certainly is not the | aw of Texas.

Consequently, the district court erred inits interpretation

of Texas law. Cases construing the Texas statute of limtations

13 Ferquson v. Estes & Al exander, 214 S.W 465, 467 (Tex.
Cv. AppSQEl Paso 1919, no wit).

14 Sanchez v. Providence Menorial Hosp., 679 S.W2d 732,
732-33 (Tex. App.SQEl Paso 1984, no wit).

7



provision hold that in the absence of a |egally acceptable reason
a delay of six nonths or nore in seeking service is nondiligent as
a matter of law, and only due diligence to acconplish service can
excuse service of process after the statute of limtation has run.
Everett did not institute efforts to make service until nore than
a year after the statute of |limtations had run, and even then
provided no explanations for the delay which, if proved, would
defeat the inference of nondiligence. Hs claim therefore, is
barred as a matter of |aw
For the foregoing reasons, the district court's opinion is

REVERSED and Everett's action against the Gas Conpanies is
DI SM SSED.



