IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8640
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JOHN C. MUELLER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
A 92 CA 262 & A 88 CR 128

June 2, 1993
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
John Muell er appeals, on various grounds, the denial of his
prisoner's notion for relief under 28 U S.C. §8 2255. Finding no

error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Muel l er, a "speed" addict, was charged with manufacturing
met hanphet am ne and conspiring to manufacture and possess wth
intent to distribute the same, in violation of 21 U S C
88 841(a)(1) and 846, and with possession of a firearmin connec-
tion with the offense, in violation of 18 U S C. 8§ 924(c)(1)
Muel l er entered a plea of not guilty, then filed a variety of
pretrial nmotions, including a"Mtion for D sclosure of Excul patory
Evi dence" and a "Mdtion To Suppress Illegally Obtai ned Evi dence and
the Fruits Thereof and Requesting " Franks' Hearing."

Muel l er |ater signed a plea agreenent in which he agreed to
enter a conditional plea of guilty to the substantive count,
manuf act uri ng net hanphetam ne, in exchange for the governnent's
agreenent to dism ss the conspiracy and firearns count in the event
the district court accepted Mieller's conditional plea. Mieller
reserved the right to appeal the district court's order denying his
motion to suppress and could withdraw his guilty plea if he
prevail ed on appeal.

The district court denied Mieller's notion for discovery

pretrial notions as either noot or as "not applicable to this
case." After an evidentiary hearing on pretrial notions filed by
Muel | er and a codefendant, Joe Seiglar, the district court denied
Muel ler's notion to suppress and for a Franks hearing.

Muel | er pleaded guilty in accordance with the plea agreenent
at rearraignnent proceedings. At the plea hearing, the district

court addressed the core concerns of Fed. R Crim P. 11 and the

factual allegations in the indictnent. See United States V.




Bernal, 861 F.2d 434, 436 (5th Gr. 1988), cert. denied, 493 U S

872 (1989). Initially, Mieller admtted that he only ran errands
at a |l ocation where, pursuant to the execution of a search warrant,
authorities found a drug |aboratory. Subsequently, he admtted
that he was "involved with" or assisted in the manufacture of
met hanphet am ne, after the district court took issue with his
initial claimthat he "never manufactured any speed."”

The prosecutor read the governnent's evidence that included
the followng: (1) the defendant's presence at a honesite where he
was engaged i n t he manuf acture of net hanphetam ne, involving, inter
alia, the use of the kitchen oven to dry the product; (2) the
exi stence of precursor chemcals on the property; (3) Mieller's
fingerprints on equi pnent used in the manufacturing process; and
(4) finished product found in the house where Mieller resided and
in an outhouse on the property. Mieller agreed that the prosecu-
tor's factual sunmary was "what [he] did" and Muieller persisted
with his plea.

The district court accepted Mieller's guilty plea, finding
that it was freely and voluntarily nmade, that Miell er understood
the charges, penalties, and his waiver of statutory and constitu-
tional rights, and that there was a factual basis for the plea.
The court sentenced Mieller to 240 nonths' incarceration, a
supervi sed rel ease termof three years, and a fine of $25, 000.

W affirned Mueller's conviction in United States v. Mieller,

902 F.2d 336 (5th Gr. 1990), rejecting, inter alia, his argunent

that (1) the district court erred when it denied his notion to



suppress and for a Franks hearing and (2) the district court
commtted various errors in sentencing, including enhancing his
sentence for possession of a firearmduring the offense. See id.
at 340-45.

Muel ler filed a section 2255 notion, alleging that (1) there
was no factual basis for his guilty plea as required by rule 11
(2) the district court erred when it inposed a two-level increase
in his offense level for use/possession of a firearm during the
of fense, (3) the $25,000 fine inposed by the district court
violated 18 U S.C. 8§ 3572 because he is a pauper, (4) the district
court's denial of his "notion for discovery of exculpatory
evi dence" was an abuse of discretion, and (5) counsel was ineffec-
tive. The magi strate judge reconmended that Mieller's § 2255
nmoti on be denied. The district court, noting that Mieller failed
tofiletinely objections to the nmagistrate judge's report, denied

Miel l er' s section 2255 notion after de novo review,

.
A
Muel | er suggests that the district court was always late in
ruling on his notions and was always "eager" to rule on the
governnent's notions, pointing only tothe district court's failure
to consider his witten objections to the magi strate judge's report
and recommendati on before denying his section 2255 notion. This
argunent is frivol ous.

The district court did not consider Mieller's objections



because they were filed late. The nmagistrate judge warned Muiel | er
that failure to file objections within ten days of receipt of the
report would preclude de novo review by the district court of his

findings and recomendations. See Nettles v. Wainwight, 677 F.2d

404, 408-10 (5th Cr. Unit B 1982) (en banc). Miller received the
report on Cctober 7, 1992. He therefore had until October 19,
1992, to file his objections, because the tenth day after receipt
was a Saturday. Muel l er did not prepare his objections until

Cct ober 28.

B

Muel | er argues that, because there was no factual basis for
the guilty plea, it isinvalid pursuant to rule 11. The governnent
counters that the district court's rule 11 colloquy was "nore than
adequate" to support a finding that Mieller's plea had a factual
basi s.

Rel i ef under section 2255 is reserved for violations of a
defendant's constitutional rights and for a narrow range of
injuries that could not have been raised on direct appeal and
woul d, if condoned, result in a conplete mscarriage of justice.

United States v. Capua, 656 F.2d 1033, 1037 (5th Cr. Unit A Sept.

1981). Because Mueller failed to raise this non-constitutiona
issue on direct appeal, he cannot raise it in a section 2255

nmot i on.



C.

Muel | er argues that the increase in his offense |evel
resulting fromthe seizure of a firearmunder the seat of a vehicle
not owned by him was error because he never used or owned the
firearm We will not reconsider issues raised and determ ned on

direct appeal in a section 2255 proceeding. See United States v.

Kalish, 780 F.2d 506, 508 (5th Gr.), cert. denied, 476 U S. 1118

(1986) . Because this argunent was raised on direct appeal and

rejected, see Mieller, 902 F.2d at 345, Mieller cannot raise it

again in a section 2255 noti on.

D
Muel | er argues that the district court's fine of $25,000 was
an abuse of discretion because it never nmade specific findings set
forth under 18 U S.C. 8§ 3572(a), including his ability to pay the
fine, his financial resources, and the effect of the fine on his
famly. This argunent involves the district court's technical
application of the sentencing guidelines and does not raise a

constitutional issue. See United States v. Vaughn, 955 F.2d 367,

368 (5th Cir. 1992). Because Mieller failed to raise this issue on
direct appeal, he cannot raise it in a section 2255 proceedi ng

See Capua, 656 F.2d at 1037.

E
Muel | er argues that the district court erred when it denied

his notion for discovery of excul patory evidence. Mieller argues



that the Due Process C ause and constitutional guarantees of equal
protection require discovery in crimnal trials. 1d.
Muel | er' s di scovery argunent, nooted by his guilty plea, see

Barrientos v. U S., 668 F.2d at 838, 842 (5th Cr. 1982), does not

state a federal constitutional violation. Because Mieller failed
to raise this non-constitutional issue on direct appeal, we wll

not reviewit. See Capua, 656 F.2d at 1037.

F

Muel | er appears to argue that counsel was i neffective, because
he "[t]he trial attorney failed to (in collusion with the prosecu-
tor) to [sic] obtain the excul patory evidence." Thi s argunent
| acks nerit.

A clai mthat counsel has been ineffective will prevail only if
t he defendant proves that such counsel was not only objectively
deficient, but also that the defendant was thereby prejudiced.

Strickland v. Washi ngton, 466 U.S. 668, 687 (1984). In the context

of a gquilty plea, in order to satisfy the "prejudice" part of the
test, "the defendant nmust showthat there is a reasonabl e probabil -
ity that, but for counsel's errors, he would not have pleaded
guilty and would have insisted on going to trial." Hll v.

Lockhart, 474 U.S. 52, 59 (1985); United States v. Smth, 915 F. 2d

959, 963 (5th Cir. 1990).
Al t hough Mieller fails to state any facts that support his
argunent that counsel conspired with the prosecutor to w thhold

excul patory evidence, see Koch v. Puckett, 907 F.2d 524, 530 (5th




Cir. 1990), Mieller's argunent fails on a nore fundanental basis.
Muel | er does not argue that, but for counsel's errors, he woul d not
have pleaded guilty. See HIIl, 474 U S. at 59. The foundation for
Muel l er' s argunent thus coll apses as he does not plead prejudice

under Strickland and H .

AFF| RMED.



