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PER CURI AM !

Cerardo Jinenez appeals his conviction for possession with
intent to distribute a quantity of marijuana. W AFFI RM

| .

On June 11, 1992, Jinenez drove a van into the Desert Haven

per manent i mm gration checkpoint, where he was stopped for routine

guestioning about his citizenshinp. The border patrol agent

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



testified that Jinenez clainmed initially to be a United States
citizen. The agent becane suspici ous, however, because Ji nenez was
shaki ng, appeared nervous, and was avoi di ng eye contact. The agent
directed him to proceed to the secondary checkpoint. There,
Jinmenez was asked for identification and produced his resident
alien card. He also indicated that he preferred to comrunicate in
Spani sh. The agent | ooked into the van and saw what appeared to be
several spare tires in the rear. When asked, Jinenez responded
that there was only one spare tire.? He explained that the van did
not belong to him that he had borrowed it froma friend and pi cked
it up at an autonobile dealership in El Paso (approximtely 40
mles from the checkpoint) so that he could drive to Cornudas,
Texas, to visit a girlfriend.

The agent called for assistance and directed that a dog
i nspect the van. After, the dog alerted at the rear of the van
Jimenez was taken inside the checkpoint station house.® The van
was el evated and the dog inspected again, this tinme alerting nore
specifically to the gas tank area. The gas tank was renoved and
approxi mately 115 pounds of marijuana were di scovered inside.

On July 9, 1992, Jinenez was indicted on one count of
possession with intent to distribute marijuana. He waived his

right to a jury trial and noved to suppress the marijuana and his

2 It is unclear fromthe agent's testi nony whether this exchange
took place at the initial or secondary checkpoint.

3 Anot her border patrol agent testified that Jinenez was
officially taken into custody at this point. Hs Mranda rights

were read to himin Spanish



statenents, alleging that the search was illegal. An evidentiary
hearing on the suppression notion was conducted as part of the
bench trial, and the notion was denied. Jinenez was convicted and
sentenced, inter alia, to 36 nonths in prison.

.

Jinmenez challenges both the adm ssion of the evidence he
sought to suppress and the sufficiency of the evidence to support
hi s conviction.

A

Ji menez asserts that the search of the van at the inmgration
checkpoint was illegal and, therefore, the marijuana discovered in
t hat search shoul d not have been admtted against himat trial. W
review the district court's findings of fact for clear error, but
consider de novo the ultimte conclusion of whether the Fourth
Amendnent was violated. United States v. Martinez-Perez, 941 F. 2d
295, 297 (5th Gr. 1991), cert. denied, 112 S. Ct. 1295 (1992).

Jinmenez concedes that his initial stop and referral to a
secondary checkpoint were proper. He contends, however, that the
search of the gas tank exceeded its perm ssible scope, asserting
t hat absent a warrant, consent or probabl e cause, any search at the
secondary i nspection area nust be limted to the | arge conpartnents
of the vehicle which m ght conceivably hide anillegal alien. Even
assumng that Jinenez's statenent of the law is correct, the
search of the van was well within the legal limts.

This court has squarely held that a "dog sniff", whether at a

primary or secondary checkpoint, is not a "search”" within the



meaning of the Fourth Amendnent, and that a "dog alert" is
sufficient to create probable cause. United States v. Dovali-Avil a,
895 F. 2d 206, 207 (5th Gr. 1990). Here, no search occurred until
after the dog first alerted. That alert created probable cause,
whi ch even Jinenez concedes justified a further search of the
vehi cl e. The search which unveil ed the hidden marijuana was | egal ;
the evidence, properly admtted.
B

Jimenez asserts next that the evidence was insufficient to
establish his guilt beyond a reasonabl e doubt. W disagree.*

W review a finding of gquilt in a bench trial under the
substanti al evidence standard, and affirmif the evidence, viewed
in the light nost favorable to the Governnent, "is sufficient to
justify the trial judge, as trier of the facts, in concluding
beyond a reasonabl e doubt that the defendant was guilty". United
States v. Puente, 982 F.2d 156, 159 (5th Cr.), cert. denied,
us. _ , 61 US LW 3790 (1993).° Here, the Governnent was

4 W mght well have declined to consider this issue, because
Jimenez presents only a policy argunent agai nst cani ne searches in
general and a summary of his own trial testinony, with no citations
to the record or any legal authority. See Zeno v. Geat Atlantic
and Pacific Tea Co., 803 F.2d 178, 180-81 (5th Gr. 1986). Because
the record so clearly supports the conviction, we consider the
i ssue.

5 The governnent contends that our reviewis limted to whet her
there was a mani fest m scarriage of justice, because Jinenez fail ed
to renew his notion for judgnent of acquittal at the close of al

t he evi dence. In a bench trial, however, such a notion is not
requi red. We have held that, in such cases, the defendant's "plea
of not guilty serves as a notion for acquittal, [and] therefore,
error is preserved". United States v. Rosas-Fuentes, 970 F.2d
1379, 1381 (5th Gr. 1992).



required to establish that Jinenez know ngly possessed the
marijuana® with the intent to distribute it. See United States v.
Rosas- Fuentes, 970 F.2d 1379, 1382 (5th GCr. 1992).

When the contraband is found i n a hidden conpartnent, control
of the vehicle alone is not enough to establish possession.
Know ng possessi on, however, "can be inferred fromthe defendant's
control over the vehicle in which the illicit substance is
contained if there exists other circunstantial evidence that is
suspicious in nature or denonstrates guilty know edge". Uni ted
States v. Anchondo- Sandoval, 910 F.2d 1234, 1236 (5th G r. 1990).
It is clear that Jinenez had conpl ete control over the vehicle when
it was stopped. He was its sole occupant. Mor eover, the
Gover nnment subm tted additional evidence which casts suspi ci on upon
Jimenez. The border patrol agent testified, as noted, that Ji nenez
"was very nervous, shaking, and avoiding eye contact". Al though
Jinenez denied it at trial, the border patrol agent also testified
that he clainmed to be a United States citizen, a fact |ater
di sproved when he offered his identification as a resident alien.
Finally, Jinenez said that he had borrowed the van froma friend
(whom he hardly knew, and about whom he did not attenpt to offer
evidence at trial) so that he could visit his girlfriend in
Cornudas. But, when asked, he was unable to recall her |ast nane.
This " |l ess-than-credible explanation' for [his] actions" is the

type of circunstantial evidence fromwhi ch possessi on and know edge

6 The parties stipulated that the substance found in the van was
tested and positively identified as marijuana.

5



can be inferred. United States v. D az-Carreon, 915 F.2d 951, 955
(5th Gir. 1990).

Intent to distribute can also be inferred. At trial, the
Governnent offered the testinony of a DEA agent who said that 115
pounds of marijuana is "an anount that's used for distribution".
We have hel d that possession of such | arge anounts of a controlled
substance is enough fromwhich to infer the intent to distribute
it. See United States v. Gonzal ez-Lira, 936 F.2d 184, 192 (5th
CGr. 1991).

In sum there was sufficient evidence in support of both
el ements of possession with intent to distribute marijuana.

L1l

Accordi ngly, the judgnent is

AFFI RVED.



