IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8614

LEONARD ODELL CAZEY,
Pl ai ntiff-Appellant,
V.
ROBERT M STEM Judge,
THOVAS B. SHEON, District Attorney
and LARRY HCELSCHER, District derk,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W 92- CV-252)

(Sept ember 23, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Leonard Odell Cazey brought a civil rights action against a
state district judge, a district attorney, and a state court
clerk. The district court assigned the case to a magi strate, who

recomended that Cazey's suit be dism ssed for failure to state a

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



claim The district court adopted the magistrate's
recommendati on. Cazey appeals. W affirm
l.

Leonard Cdell Cazey, a state prisoner, filed a pro se
conpl aint under 42 U S.C. 8§ 1983 seeking conpensatory and
punitive damages froma state district judge, a district
attorney, and a state court clerk in their individual and
official capacities. According to Cazey, the appellees viol ated
his civil rights by using a conviction to enhance the sentence he
is currently serving even though the appellees had | ost the court
records of the conviction that was used to enhance his sentence.
A magi strate judge recommended di sm ssing the case on the ground
that Cazey had failed to state a claimupon which relief could be
granted. The magi strate recomended the dism ssal of Cazey's
cl ai ns agai nst Judge Stem and District Attorney Sheon because of
absolute immunity. The magi strate recommended that Cazey's suit
against District Cerk Hoel scher be dism ssed because he was at a
m ni mum protected by qualified i munity. The nagistrate al so
recommended that all of Cazey's allegations of negligence should
be di sm ssed because a negligence claimw Il not support a 8§ 1983
suit. Furthernore, the nmagi strate recommended that all clains
agai nst the appellees in their official capacities be dismssed
because Cazey had failed to allege that any policy or custom
pl ayed a part in the deprivation of his civil rights. The

district court adopted the magistrate's report and recommendati on



and di sm ssed Cazey's suit. Cazey appeals the dismssal of his
suit.
.
Al egations in a prisoner's conplaint, " however inartfully
pl eaded,' are held "to less stringent standards than form

pl eadi ngs drafted by | awers.'" Hughes v. Rowe, 449 U S. 5, 9

(1980). Construing Cazey's conplaint with the requisite
liberality, we determne that his conplaint is essentially an
attack on the constitutionality of the sentence that he is
presently serving. Specifically, Cazey alleges that
it is clearly stated, that the district attorney, the
honor abl e Judge Stem knew, or should have known, that
W t hout the proper paperwork, w thout the proper |egal
docunents, the sentence in cause nunber, 13,986, could not
be enhanced, by the cause nunber 12,542, for these said
officials, could not prove that cause nunber, M 993, even
exi sted, because the | egal docunents, had been | ost,
m spl aced, and/or destroyed.
It is clearly established that "prisoners who chall enge the
constitutionality of their convictions or sentences nust first

exhaust their state renedies.” Serio v. Mnbers of La. State Bd.

of Pardons, 821 F.2d 1112, 1117 (5th Cr. 1987). However, the
record does not indicate what appeals, if any, that Cazey has
undertaken with regard to his conviction. Even if Cazey has not
exhausted his state renedies, we need not defer our determ nation
of immunity for the appellees. [d. at 1114-15. |In this case,
even if the allegations of Cazey are true and he is entitled to
habeas relief, as will be seen below, the appellees are entitled

to absolute imunity. Therefore, in the absence of a threat to



the principles of comty there is no sound basis to defer our

deci si on.

Personal Capacity

We agree with the district court that Judge Stem and
prosecut or Sheon enjoyed absolute immunity from damages under 8§
1983. Judges are absolutely inmune fromliability for judicial
acts that are not perfornmed in the clear absence of al
jurisdiction, however erroneous the act or evil the notive.

Johnson v. Kegans, 870 F.2d 992, 995 (5th Cr.), cert. denied,

492 U. S. 921 (1989). Because Cazey's allegations are intimately
connected with Judge Stens judicial acts, Judge Stemis
absolutely imune fromsuit under § 1983. Likew se, prosecutors
are absolutely inmmune fromliability for initiating prosecutions
and other acts "intimately associated with the judicial phase of
the crimnal process." 1d. at 996. Sheon is al so absolutely

i mmune under 8 1983 because Cazey's all egations agai nst Sheon are
"intimtely associated with the judicial phase of the crimnal
process. "

Court clerks have a narrower degree of inmmunity than do
prosecutors or judges. "They have absolute imunity from actions
for damages arising fromacts they are specifically required to
do under court order or at a judge's direction, and only
qualified imunity fromall other actions for damages." Tarter
V. Hurley, 646 F.2d 1010, 1013 (5th Gr. 1981). Cazey's

allegation is that the appellees wongfully enhanced his sentence



because the appellees had | ost the court records that were
necessary to prove the conviction that was used to enhance his
sentence. Any connection that clerk Hoel scher could have had
with this all eged enhancenent had to have cone at the judge's
direction. Therefore, Hoel scher is absolutely inmune.

Oficial Capacity

Furthernore, Cazey has asserted violations of his civil
rights against the appellees in their official capacities.
O ficial capacity suits are nerely another way of bringing an
action against the entity for which the official works. Kentucky
v. Gaham 473 U. S. 159, 165 (1985). A local governnental entity
is liable under 8 1983 only when the entity's policy or custom
has played a part in the violation of the plaintiff's
constitutional rights. 1d. at 166. Cazey has not alleged that
any policy or customplayed a role in the deprivation of his
constitutional rights.! Therefore, Cazey has failed to state a
cause of action against the appellees in their official
capacities. Likew se, dismssal of Cazey's clains against the
appellees in their official capacities resolves none of the
underlying nerits of his claim and we decide not to defer our
deci si on.

! Furthernore, Cazey's suit against Judge Stemin his
official capacity is barred by the El eventh Amendnent. Johnson
v. Kegans, 870 F.2d 992, 998 n.5 (5th Cir.), cert. denied, 492
U S. 921 (1989).




For the foregoing reasons, we AFFIRM the district court's

di sm ssal of Cazey's § 1983 suit.



