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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ELSA CAVAZOS and PEDRO OSUNA, JR. ,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas
(W92-CR-68-2)

(February 11, 1994)
Bef ore CHI EF JUDGE POLI TZ, GARWOOD, and DUHE, Circuit Judges.
DUHE, Circuit Judge:?!

El sa Cavazos and Pedro Osuna were convi cted of possession with
intent to distribute nore than fifty kilograns of marijuana, and
conspiracy to conmt the sane of fense. Cavazos appeal s contendi ng
that the evidence is insufficient to convict her, and that the stop
of her vehicle was pretextual. Osuna appeals contending only that
the stop was pretextual. W find no error and affirm

To convict of conspiracy, the Governnent was required to prove

beyond a reasonabl e doubt that a conspiracy existed, that it was

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



known to the defendant, and that the defendant voluntarily joined

init. United States v. Mllier, 853 F.2d 1169, 1172 (5th Cr.

1988). Circunstantial evidence is sufficient. United States V.

Lewis, 902 F.2d 1176, 1181 (5th Gr. 1990). Wil e nere presence at
the scene of a crine, or association with those in control of
illegal drugs, are insufficient alone to support a conviction for
conspiracy, these facts are relevant factors for consideration by

the jury. United States v. Simons, 918 F.2d 476, 484 (5th Cr.

1990) .

Cavazos nmai ntai ns that she was unaware that the marijuana was
in her autonobile until it was found by the police. Her position
is supported by the testinony of her codefendant, Gsuna, the driver
of Cavazos' autonobile in which Cavazos was a passenger. Cavazos
argues that since she did not know that the marijuana was in the
vehi cl e she could not have voluntarily joined in a conspiracy to
possess and distribute it.

W will not reviewthe evidence in detail here but we find it
sufficient. The record establishes that Cavazos owned t he car; was
reluctant to open the w ndow of her vehicle when approached by
Trooper Kennedy; that the | uggage containing marijuana was in plain
viewin the back seat of this two door Pontiac Firebird aut onobil e;
Trooper Kennedy immedi ately detected the odor of marijuana when
Cavazos partially opened the wi ndow, over 160 pounds of marijuana
were in the car; Cavazos had either been the driver of her vehicle
or a passenger in it during its entire trip from Corpus Christi

thus it would be i nconcei vabl e that she coul d not detect the odor;



conflicting accounts were given of their trip prior to the stop;?
Cavazos was very nervous when Trooper Kennedy asked to search the
vehicle; and, nost telling of all, in order to make the trip
Cavazos made a hasty departure from M ssion, Texas, not packing
any of her own cl othes, although she intended to be away several
days, and not naking any arrangenents to be away from her job as
library assistant at the |ocal high school. These facts are
sufficient to support the jury's verdict, which we nust viewin the
nmost favorable light, that she knew of the conspiracy and
participated in it.

To support Cavazos' conviction for possession wth intent to
distribute, the Governnent nust prove that she know ngly possessed

marijuana with the intent todistributeit. United States v. D az-

Carreon, 915 F. 2d 951, 953, rehqg denied en banc, 919 F.2d 735 (5th

Cir. 1990). Possession may be actual or constructive and nmay be

j oint anong codefendants. United States v. Vergara, 687 F.2d 57,

61 (5th Gr. 1982). "Ownership, domnion, or control over the
contraband, or over the vehicle in which it was conceal ed,

constitutes constructive possession." United States v. Shabazz,

993 F.2d 431, 441 (5th Gr. 1993). Intent to distribute may be
inferred fromthe possession of a large quantity of drugs. United

States v. Martinez-Mercado, 888 F.2d 1484, 1491 (5th Cr. 1989).

Again view ng the evidence in the light nost favorable to the

2 (Osuna told Trooper Kennedy that they had spent the weekend in
San Antonio and were on their way to the Dallas-Fort Wrth area.
Cavazos told himthat they canme from M ssion, Texas, had nade a
brief stop in Corpus Christi, and were on their way to Dallas to
see her nother.



verdict, we find it sufficient. Cavazos owned and occupied the
vehicle in which the drugs were found. That fact together with the
ot her circunstantial evidence noted above is sufficient to support
the jury's finding of constructive possession. The circunstanti al
evidence in this case is quite simlar to that which was found
adequat e i n Shabazz, 993 F. 2d 431, where we | ooked to evi dence t hat
Appel | ants gave inconsistent accounts of their stay prior to their
arrest, and were nervous and became anxious as the officers
searched the side of the vehicle where the drugs were found.

Cavazos |l ooks to United States v. Pierre, 932 F.2d 377 (5th

Cir. 1991)2 for support. She argues that the general rule that
knowi ng possession can be inferred from the defendant's contro
over the vehicle in which the drug is contained if there exists
other circunstantial evidence that is suspicious in nature or
denonstrates guilty know edge applies only where drugs are secreted
in the vehicle itself, but does not apply where drugs are in
luggage in the vehicle. Her reliance is msplaced. |In this case
marijuana was found in the suitcases in the back seat and trunk of
the car but it was also found hidden under the "decklid" of the
trunk of this hatch-back type vehicle. Therefore, even under the
anal ysis repeated by Judge Rubin in Pierre, panel opinion, which

was taken fromU.S. v. Anchondo- Sandoval, 910 F. 2d 1234, 1236 (5th

Cir. 1990), the vehicle control inference applies. Additionally,

in the present case, the officer unquestionably detected the odor

3 This opinion was vacated by the granting of rehearing en banc.
US. Pierre, 943 F.2d 6 (5th GCr. 1991).
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of marijuana inside the vehicle.

Finally, Cavazos and GOsuna contend that the stop of the
vehicle was a pretext. These contentions are without nerit. The
vehi cl e was observed exceeding the speed |imt and changi ng | anes
W thout signaling. "[S]o long as police do no nore than they are
obj ectively authorized and legally permtted to do, their notives
in doing so are irrelevant and hence not subject to inquiry."

United States v. Causey, 834 F.2d 1179, 1184 (5th Gr. 1987).

These officers had cause to stop the vehicle because of its rapid
and reckl ess operation.

AFFI RVED.



