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Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Sonny Peguer o (Peguero) pl eaded guilty under the terns of
a plea agreenent. The probation officer calculated Peguero's
offense level by reference to US S G 8§ 2K2.1, which governs,
inter alia, illegal transportation of firearns. The quideline
sentencing range for a |l evel -19, category-one of fender, as Peguero

was determned to be, is 30-37 nonths. Based, however, on the

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



probation officer's report, the notion of the governnent, and an
extensi ve sentencing hearing colloquy, the court departed upward
and sentenced Peguero to 60 nonths inprisonnent followed by
supervi sed release. Finding no nerit in Peguero's contentions on
appeal, we affirm

Peguero first contends that the pl ea agreenent prohibited
t he Governnent fromnoving for an upward departure. Hi s contention
i's unavailing. The plea agreenent does not explicitly bar the
Governnent from nmaking such a notion, nor could the parties
reasonabl y have understood the agreenent to bar such a notion. W
have revi ewed the plea agreenent carefully and find no restriction
on the governnent's right to seek an upward departure.

Significantly, the district court informed Peguero of its
inclination to depart upward from the guideline sentencing range
and Peguero indicated that he wi shed to proceed to sentencing
despite the court's inclination. Peguero's position at sentencing
indicates that he did not understand that the Governnent's notion

violated the terns of the agreenent. See U.S. v. Prince, 868 F.2d

1379, 1385 (5th Gr.), cert. denied, 493 U S. 932 (1989). Even if

it mght have violated the terns of the agreenent, Peguero's
position at sentencing indicates that any prohibition on a notion
for an upward departure was not a term of the agreenent that

i nfluenced his decision to plead guilty. See Santobello v. New

York, 404 U. S. 257, 262, 92 S. O. 495 (1971).
Peguer o next contends that the Governnent's notion for an

upward departure violated the plea agreenent's provision that the



Governnent would not prosecute Peguero for any other crimnal
of fenses arising from his actions. Thi s argunent confuses non-
prosecution wth sentencing under the guidelines, whi ch
specifically takes into account a defendant's "rel evant conduct."?
Under the rel evant-conduct gui del i ne, “[u]l nl ess ot herw se

specified, (i) the base offense | evel where the gui deline specifies

nore than one base offense level . . . shall be determ ned on the
basis of [inter alial] . . . all acts and om ssions commtted
ai ded, abetted, counseled, commanded, induced, procured, or

willfully caused by the defendant[.]" § 1B1.3(a)(1)(A). The
firearmoffense guideline directs courts to determ ne offense
levels in part according to the nunber of firearns involved. 8§
2K2.1(b)(1). Peguero does not challenge the district court's
finding that 111 firearns were involved in his offense. The
firearm of fense gui deline provides a six-level increase to the base
offense level for offenses involving 50 or nore firearns. 8§

2K2.1(b)(1). The commentary to the section suggests that "[a]n

upward departure may be warranted [if] . . . the nunber of firearns
significantly exceeded fifty[.]" Id., comment. (n.16). The
1 Under the Sentencing Cuidelines currently in effect, "a plea

agreenment that includes the disnissal of a charge or a plea agreement not to
pursue a potential charge shall not preclude the conduct underlying such charge
from being considered under the provisions of § 1B1.3 (Relevant Conduct) in
connection with the count(s) of which the defendant is convicted." § 6Bl.2(a).
That gui del i ne provi sion was not in effect on Cctober 23, 1992, when Peguero was
sent enced. Supp. R 2, 1; US S G appx. C anmend. 467. The Sentencing
Commi ssion stated that "[t]his amendnment clarifies that a plea agreenent to
disnmss a charge or not to pursue a potential charge does not insulate the
conduct underlying such charge formthe operation of § 1B1.3[.]" U S.S. G appx.
C, anen. 467. This Court nmay consider anmendnents to the guidelines that solely
are intended to clarify guideline application, even when t hose anmendnent s ar e not
effective at the time of sentencing. U.S. v. Nissen, 928 F.2d 690, 694-95 (5th
Cir. 1991). Because the anendnment to § 6Bl1.2 is a clarifying amendnent, this
Court may consider its application to Peguero's case.

3




district court based the departure on the nunber of firearns
attributed to Peguero under relevant-conduct standards. Thi s
departure did not anount to "further prosecution"” of Peguero but to
a properly considered sentence according to the guidelines.

Peguero finally contends that the Governnent's notion for
an upward departure was in fact punishnment for his failure to
cooperate further than the agreenent anticipated and therefore was
an attenpt to add conditions to the plea agreenent. Peguero' s
contention is without nerit.

The Governnent's witten notion for an upward departure
was based wholly on the nature and nunber of firearns involved in
the offense. Peguero injected the issue of his cooperation into
his sentencing when he filed his downward-departure notion. See
id. at 41-42. Defense counsel again raised Peguero's cooperation
at the sentencing hearing; the prosecutor's conments and questi ons
to ATF agent O Flagherty regarding Peguero's cooperation were
responsi ve to def ense counsel's comments and questions. The record
therefore does not support Peguero's contention that the upward
departure sonehow resulted froman attenpt to add to the terns of
the pl ea agreenent.

The judgnent and sentence inposed by the district court

are therefore AFFI RVED



