IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8602
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
KENT B. BALES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(EP 90 CR 345 B (2))

Septenber 7, 1993

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Kent Bal es appeals his sentence for aiding and abetting the
making of false entries in the reports and statenents of the
Western Bank of Texas with the intent to deceive the exam ners of
the Texas Departnent of Banking and the FDIC, in violation of 18

U S C 88 1005 and 2. Finding only harm ess error, we affirm

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Bal es entered into a plea agreenent with the governnment in
which he agreed to plead guilty to the offense in exchange for
certain prom ses by the governnent. The plea agreenent stated that
"I understand that the maxi num penalty is a fine of $5,000, or
i nprisonnment of five years, or both. Additionally, the Court may
order ne to pay restitution."

During the plea colloquy, there was no nention of the
possibility that the district court m ght order restitution. Wen
asked by the district court what the punishnent for the offense
was, Bal es stated,

BALES: Isn't it a maximum of five years?

COURT: Yes, sir. And up to )) | believe )) Is it just
t he $5, 0007

GOVERNMENT:  Yes, your Honor, just $5,000.
COURT: $5,000 fine, but there will be a $50 assessnent
for the Crinme Victinse Fund, and )) | don't know i f
there's a supervised release on this or not, is there?
After the district court asked for an explanation of the plea
agreenent, the governnent gave the particul ars of the agreenent but
did not nention restitution. The court then asked Bal es whet her he
agreed to the plea agreenent, to which Bal es responded that he did.
The district court sentenced Bales to three years' inprison-
nment and ordered himto pay restitution of $575,000, jointly and
severally, with his co-defendants. Bal es appeals his sentence
based upon the district court's failure to make fi ndi ngs concerni ng
his objections to certaininformationin the presentence i nvesti ga-

tion report ("PSR'); Bales further argues that, in violation of
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FED. R CRM P. 11(c)(1), the district court failed to advise him

that it mght order himto pay restitution

1.

A
Bal es made nunerous objections to infornmation contained inthe
PSR. Bal es contends that resentencing is required because the
district court violated FED. R CRM P. 32(c)(3)(D) by failing to
make findings concerning the challenged information. Rul e

32(c)(3)(D) provides, in relevant part, as foll ows:

If the . . . defendant . . . allege[s] any factual
i naccuracy in the presentence investigation report
the court shall, as to each matter controverted, nake

(i) afinding as to the allegation, or (ii) a determ na-
tion that no such finding i s necessary because the nmatter
controverted wll not be taken into account in sentenc-

i ng.
FED. R CRM P. 32(c)(3)(D). A failure of the district court to
conply with the rule may be raised for the first tine on appeal and

requires resentencing. United States v. Minotas-Mjia, 824 F.2d

360, 368 (5th Gir.), cert. denied, 484 U S. 957 (1987).

Rul e 32(c)(3)(D) does not obligate a district court to nmake a
finding or determnation unless the defendant asserts "wth
specificity and clarity each factual m stake" of which he com

plains. United States v. Rodriguez, 897 F.2d 1324, 1327-28 (5th

Cr.), cert. denied, 498 U.S. 857 (1990) (quoting United States v.

Hurtado, 846 F.2d 995, 998 (5th Cr.), cert. denied, 488 U S 863

(1988)). Thus, where the defendant di sputes facts contained in the

PSR but offers no rebuttal evidence, the district court has



discretion to adopt the PSR's facts without further inquiry or
explanation. |d.

Each of Bal es's objections to the information contained inthe
PSR either failed to neet the "specificity" requirenent of
Rodri guez and Hurtado, or was contradicted by his |later statenents
made at sentencing. The district court therefore was not required
to make a finding regarding them Furthernore, Bal es has not shown
that, as a matter of |law, the sentences of his co-defendants can be
conpared to his sentence; the district court was not obligated to
consi der the co-defendants' sentences when inposing a sentence on

Bal es. United States v. lLauga, 762 F.2d 1288 (5th Gr.), cert.

deni ed, 474 U.S. 860 (1985).

B
Before accepting a plea of guilty, the court nust address the
def endant personally in open court and, when applicable, informhim
that the court may order restitution to any victim FeD. R CRM
P. 11(c)(1). W no | onger exam ne whether the plea colloquy can be
categorized as a failure to conply with one or nore of the three
"core concerns" of rule 11 or whether such failure was total or

partial. See United States v. Johnson, No. 92-8057, 1993 U. S. App.

LEXI'S 21633, at *10 (5th Gr. Aug. 26, 1993) (en banc). |Instead,
a "harmess error" standard is applied. [d. at *17.

A failure in a plea colloquy mandates reversal only when it
af fects substantial rights, i.e., when the defendant's "know edge

and conprehension of the full and correct information would have



been likely to affect the defendant's willingness to plead guilty."”
Id. at *18. The issue " mnmust be resolved solely on the basis of
the Rule 11 transcript' and the other portions (e.g., sentencing
hearing) of the limted record made in such cases.” |1d. at *19
(citing FeED. R CrRM P. 11 (advisory committee notes to 1983
anendnent) (quoting United States v. Coronado, 554 F.2d 166, 170

n.5 (5th Cr.), cert. denied, 434 U S. 870 (1977))).

Applying this standard to the instant case, we find that the
district court's failure to nention restitution during the plea
col l oquy was harml ess error. The record indicates that Bales is a
sophi sticated businessman with sone col |l ege experience. He had
read and signed the plea agreenent, which nentioned that the court
could order restitution. Furthernore, he knewfromthe PSRt hat he
had caused a | oss anmpbunting to $575,000. It cannot therefore be
said that the court's failure to warn hi m about possible restitu-
tion would have affected his decision to plead guilty. As the
error did not affect his substantial rights, it was harnl ess.

AFFI RVED.



