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Gaspar Montoya pleaded guilty to conspiracy to |aundering
noney. In the presentence report (PSR), the probation officer
found that the offense conduct indicated that Montoya directed the
actions of his co-conspirators in the noney-| aundering schene and
recommended a four-1level upward adjustnent for his | eadership role

inthe offense. PSR, Y 22. The probation officer also recomended

“Local Rule 47.5 provides. "The publication of opinions that have no precedential value and merely decide
particular caseson the basis of well-settled principlesof |aw imposes needless expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determined that this opinion should not be
published.



agai nst a two-1level reduction of the offense | evel for acceptance
of responsibility. Id. at § 15-16.

Montoya filed objections to these recommendati ons. PSR
Addendum 18. The district court overruled the objections and
sentenced Montoya to the maxi numstatutory termof inprisonnent of
60 nonths, to be followed by a three-year term of supervised
rel ease.

Mont oya argues that there was no evi dence presented to support
the district court's finding that he held a | eadership role in the
transaction on which the conviction was based and, therefore, the
finding was clearly erroneous.

The review of a sentence under the guidelines islimted to a
determ nation of "whether the sentence was inposed in violation of
the law or as a result of an incorrect application of the

sentencing guidelines.”" United States v. Follin, 979 F. 2d 369, 375

(5th Gr. 1992). An application of the guidelines based on factual
findings will be affirnmed if they are not clearly erroneous. |d.
"A factual finding is not clearly erroneous as long as it is
pl ausible in light of the record as a whole." 1d.

A defendant's offense | evel may be i ncreased by four levels if
he "was an organi zer or | eader of acrimnal activity that invol ved
five or nore participants or was otherw se extensive." US S. G 8§
3B1.1. Factors which may be considered by the district judge in
determ ni ng whet her a defendant held a | eadership rol e include the
exercise of decision making authority, the nature of his

participation in the conm ssion of the offense, the recruitnment of



acconplices, the clained right to a larger share of the fruits of
the crinme, the degree of participation in planning or organizing
the of fense, and the degree of control and authority exercised over
the others. US S. G § 3Bl1.1, comment. (n.3). The district court
may rely on information contained in the pre-sentence report in
maki ng factual sentencing determnations, if the information has

"some mnimumindiciumof reliability.” United States v. Shipley,

963 F.2d 56, 59 (5th Gir.), cert. denied, 113 S. Ct. 348 (1992)

(citation omtted).

The pre-sentence investigation revealed Mntoya provided
$92,259 in currency to co-defendants, Romero and Beanmann, who were
affiliated with Farmers Construction Conpany (FCC). PSR, T 6. The
funds were used to purchase unpaid invoices from FCC which were
pl aced in the nane of Montoya's conpany, Gasper Tractor Service.
Id. Beamann used $45,000 of the funds to purchase a cashier's
check and noney orders from co-defendant Al exander, a Vvice-
presi dent of Commercial State Bank of Andrews, and deposited them
into the FCC business account at the First National Bank. I d.
Each of the deposits made in the FCC accounts were in anmounts | ess
than $10,000. 1d. at 9 8 After the deposits were conpleted, FCC
wr ot e checks totalling $85,902, payable to Gasper Tractor Service,
and deposited the checks into that conpany's account. 1d. at | 6.

Juani ta Barrera, an assistant vice-president of First National
Bank, took personal noney orders from Beamann and two bank noney
orders from Montoya, which Mntoya had purchased for $6500 in

currency at the bank. PSR, § 9. Montoya purchased an additi onal



noney order for $3500 and delivered it to Barrera. 1d. Barrera,
who was aware that Montoya was a drug deal er, used the noney order
to provide a $10,000 down paynent on a nobile honme for Montoya.
Id.

Mont oya provi ded co-defendant WIlliam Rich with currency in
excess of $10,000 and instructed Rich to deposit funds in a manner
to avoid currency transaction reports. PSR { 10. R ch made two
separate deposits of $5000 each at two different financial
institutions in Andrews, Texas. Id. Montoya also provided his
brot her, Jessie Montoya, wi th $5000 in currency on two consecutive
days, and Jessie nmade separate deposits of the funds into the
Gasper Tractor Service account in the First National Bank. PSR,
11.

Ronmero and Rich admtted that they were aware t hat Mont oya was
a drug dealer and that the currency was derived from the drug
business. 1d. at Y 12. They al so acknow edged that the deposits
of the currency were nmade to avoid filing currency transaction
reports. |d.

In order to prove a noney | aundering viol ation, the Governnent
must show that the defendant conducted a financial transaction
i nvol vi ng proceeds froman illegal transaction, and structured the
transaction so as to disguise the source or nature of the proceeds
or to avoid state or federal transaction reporting requirenents.
18 U.S.C. §1956(a)(B)(i)(ii). Financial institutions are required
to report transactions in currency in anounts over $10, 000. 31

US C 8§ 5313(a). A person who structures or assists in



structuring transactions for the purpose of evading currency
transaction reporting requirenents or causes a financial
institution to fail to file the required reports is acting in
violation of 31 U . S.C. 8§ 5324.

The information contained in the PSR reflected Mntoya
recruited his four co-defendants and two other individuals to
assist him in laundering the proceeds of his drug-trafficking
oper ati on. The evidence reflected that Montoya instructed his
acconplices to structure deposits of noney into his account in such
a mnner as to avoid the currency transaction reporting
requi renents. The majority of the | aundered funds were placed into
Mont oya' s busi ness account.

"[T] he facts necessary to support an adjustnent in sentencing
must only be proved by a preponderance of the evidence." United

States v. H nojosa, 958 F.2d 624, 633 (5th Cr. 1992). The

preponderance of the evidence reflects that Montoya held a
| eadership role in a noney | aunderi ng schene i nvolving five or nore
partici pants.

Mont oya argues that the district court failed to nake specific
findings with respect to his l|eadership role in the offense.
"[T] he district court is not required under section 8§ 3B1.1 to nake
any finding of fact nore specific than that the defendant was a

“leader' or “organizer'." United States v. Rodriguez, 897 F.2d

1324, 1327 (5th Gir.), cert. denied, 111 S. C. 158 (1990). "The

court is required to resolve specifically disputed issues of fact

if it intends to use those facts as a basis for its sentence.” 1d.



During the sentence hearing, Montoya's counsel asserted that
Mont oya was recruited by co-defendant Ronero, who devi sed t he noney
| aunderi ng schene. (bj ections which are nerely in the form of
unsworn assertions are considered to be unreliable and should not

be considered by the district court. United States v. Lghodaro,

967 F.2d 1028, 1030 (5th GCr. 1992). Therefore, the trial court
did not err in overruling the objection and relying on the
information contained in the PSR

Mont oya argues that the district court nay not | ook beyond the
transacti on underlying the offense of conviction in determningthe
nunber of participants involved in the crimnal activity. The
crimnal activity considered by the district court in nmaking an

adj ustnment under 8§ 3B1.1 nust be "anchored to the transaction

|l eading to the conviction." United States v. Witlow, 979 F.2d
1008, 1011 (5th Gr. 1992). However, the district court nmay
"consider all conduct linked to the transaction[,] . . . evenif it
falls outside the four corners of the conviction itself." I d.

This argunent is without nerit.
Further, Montoya did not object tothe finding in the PSRt hat
t he schene i nvol ved five participants and, thus, this factual issue

is not subject to review on appeal. United States v. Sherbak, 950

F.2d 1095, 1101 (5th Gr. 1992).

Mont oya contends that the district court erred in refusing to
adjust the offense |level dowward for his acceptance of
responsibility. Mont oya argues that his acceptance of

responsibility was evidenced by the fact that he pleaded guilty,



did not force the CGovernnment to go to trial, and because he
admtted the source of the currency.

A defendant is entitled to a two-level reduction in the
offense level if he "clearly denonstrates a recognition and
affirmati ve acceptance of personal responsibility for his crimnal
conduct." U S.S.G 8 3E1.1. A district court's determ nation of
whet her a def endant has accepted responsibility is entitled to even
greater deference on review than that accorded under a clearly
erroneous standard. Shipley, 963 F.2d at 58.

The entry of a guilty plea prior to trial does not entitle a
defendant to a reduction for acceptance of responsibility if the
evidence reflects the defendant has not truthfully admtted his
i nvol venent in the offense and related conduct. 1d. A defendant
who attenpts to mnimze his |eadership role in the offense, in
spite of reliable evidence to the contrary, is not entitled to a
reduction for acceptance of responsibility. 1d. at 58-59.

As di scussed previously, Mintoya denied his | eadershiprole in
the schene and also clained that a portion of the noney paid to
Gasper Tractor Service was for services rendered. See PSR
Addendum 17. Because Montoya did not accept responsibility for
all of his relevant crimnal conduct, the district court did not
err in denying himthe two-1evel reduction.

Mont oya argues that the district court abused its discretion
ininposing his sentence to run consecutively to a sentence i nposed
in another case in the Western District of Texas. Mntoya argues

that the district court failed to di scuss the factors set out in 18



US C 8§ 3553. 1d. at 8. Montoya was sentenced in an unrel ated
case on January 15, 1992, following a guilty plea to possession of
a firearmduring a drug-trafficking crine.

Cenerally, nmultiple terns of inprisonnent inposed at different
times run consecutively unless the court orders that the terns are
to run concurrently. 18 U S.C. 8§ 3584; see also U S.S.G § 5GL.3
(if defendant is serving a sentence or has been sentenced for
anot her of fense not yet discharged, the sentence for the instant
of fense shall be inposed consecutively). A district court has
broad discretion in deciding to i npose a sentence consecutively or

concurrently. United States v. Parks, 924 F.2d 68, 72 (5th Cr.

1991). The district court should consider the guidelines and
policy statenents i ssued by the Sentenci ng Comm ssion in nmaking the
sentenci ng decision. |d.

During the sentencing hearing, defense counsel requested that
the court inpose a sentence concurrent to the January 1992
sentence, so that Montoya woul d have a greater opportunity to spend
time with his wife and child and to inprove his potential for
earning a |iving. The district court recognized that the
defendant's inprisonnment would be a hardship on his famly, but
noted that the laundering offense was serious and inposed a
consecutive sentence. Mont oya has not shown that the district
court abused its discretion in inposing the consecutive sentence.

We AFFIRM the judgnent of the district court.



