IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8592
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JCE D. HERRERA, JR ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-92-CR-259-B
~ June 24, 1993
Before PCOLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *
Joe D. Herrera, Jr., disputes the court's application of
8§ 3B1.3 to increase his base offense level. Herrera argues that
his relationship with his brother-in-law as a business partner is
not the type of position of trust that the guidelines
contenplated in 8 3B1.3 because it did not involve an el enent of

private trust.

Section 3B1.3 allows the court to i ncrease a defendant's

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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sentence by two levels if he

abused a position of public or private trust

. In a manner that significantly
facilitated the commission or conceal ment of
the offense . . . . This adjustnent may not
be enployed if an abuse of trust or skill is
included in the base offense | evel or
specific offense characteristic.

The commentary to § 3Bl1.3 provides:

The position of trust must have contri buted
in some substantial way to facilitate the
crime and not nerely have provided an
opportunity that could as easily have been
afforded to other persons. This adjustnent,
for exanple, would not apply to an

enbezzl enent by an ordinary bank teller.

Section 3Bl1.3, comment. (n.1).
This Court reviews the enhancenent under the clearly

erroneous standard. U.S. v. Brown, 941 F.2d 1300, 1304 (5th

Cr.), cert. denied, us _ , 112 S.C. 648 (1991). 1In

reviewing the facts, the Court evaluates two factors: (1)

whet her a position of trust existed and (2) whether a defendant
abused his position in a manner that significantly facilitated
t he comm ssion or conceal nent of the offense. 1d.

This Court held in U.S. v. Stern, No. 92-3752 (5th G

March 12, 1993) (unpublished; copy attached), that a defendant
who used the funds of a long-tinme business associate to pay off
his own creditors occupied a position of trust within the neaning
of 8§ 3B1.3. The Court noted that it was easy for the defendant
to conceal his wong doing by lying to his associate. 1d. at
page 7-8.

Li kewi se, Herrera occupied a position of trust because of

his close business relationship with his brother-in-law. Herrera
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acknow edged that he exploited the famly relationship when he
stated that he believed that his fraud woul d go unpuni shed
because a famly nmenber would not report him Accordingly, the
district court did not err when it applied 8 3B1.1 to enhance
Herrera's base offense |evel.

The judgnent of the district court is AFFI RMED



