IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8589

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
FRANKLI N DELANO MOORE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(W92-CV-164) (W89-CR-41))

(June 28, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Franklin Del ano Moore ("Moore") appeals fromthe district
court's denial of his notion to vacate, set aside, or correct his
sentence pursuant to 28 U S.C. 8§ 2255. Finding no reversible
error in the district court's disposition of the case, we affirm

its judgnent.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . Background

Moore was charged in a one-count indictnent with possession
of a firearmby a convicted felon in violation of 18 U S. C
8§ 922(g)(1). He entered a not-guilty plea and was tried before a
jury which found himguilty on July 25, 1989. The district court
sentenced Myore under the Armed Career Crimnal Act, 18 U S C
8 924(e)(1), to fifteen years inprisonnent and five years
supervi sed rel ease and i nposed a $50 mandatory fi ne.

Moore appeal ed fromthe final judgnent and, on Cctober 3,
1989 )) while the direct appeal was pending )) filed a § 2255
nmotion (the "first 8§ 2255 notion"), raising the follow ng clai ns:
(i) that he was prosecuted under a fundanentally defective
i ndi ctment based on stale prior Texas convictions; (ii) that he
was deni ed due process in violation of the Fifth Arendnent; (iii)
that use of certain prior offenses to indict, convict, and
sentence violated his protections agai nst double jeopardy; and
(iv) that the district court "abridged" the constitution and
crimnal justice systemof Texas. The first § 2255 notion was
stayed pending the outcone of the direct appeal.

On April 6, 1990, this court affirmed More's conviction on
all grounds, addressing sone of the issues also raised in the
first 8 2255 notion. Ten nonths after this court issued its
mandate in the direct appeal, on February 26, 1991, the district
court denied Mwore's first § 2255 notion, ruling that the issues
rai sed had al ready been considered by the Fifth GCrcuit on direct

appeal. See United States v. Kalish, 780 F.2d 506, 508 (5th




Cr.) (holding that issues raised and disposed of in a previous
appeal froman original conviction are not considered in § 2255

nmotions) (citation omtted), cert. denied, 476 U S. 1118 (1986).

Al nost fifteen nonths later )) and virtually one year after
this court affirmed the conviction )) on May 4, 1992, More filed
a notion pursuant to Rule 60(b) of the Federal Rules of G vil
Procedure to set aside the court's denial of his first § 2255
motion. In this notion, More clainmed primarily that the
district court had no jurisdiction to rule upon the first § 2255
notion while the case was before the Fifth Grcuit on direct
appeal. Moore also filed an anended § 2255 notion (the "second 8
2255 notion") which listed a nyriad of additional issues
including: (i) ineffective assistance of counsel; (ii) the
inpropriety of his sentence enhancenent under the Arned Career
Crimnal Act; (iii) the denial of counsel of his choice; and
(iv) assorted sufficiency-of-the-evidence challenges. This
second 8§ 2255 notion was originally docketed under the sane case
nunber as the prior notion. The district court ultimtely denied
Moore's Rule 60(b) notion on June 10, 1992, concluding that it
was untinmely. In the sane order, the court directed the district
clerk to treat the "anended" notion as a second § 2255 notion
because the anended notion had followed the court's final ruling
on the prior notion. Consequently, the clerk of the court
assi gned the second notion a new case nunber. The court then
ordered the governnent to show cause why the 8 2255 notion should

not be granted. In its response, the governnent argued, inter



alia, that Moore's second notion was successive under Rule 9(b)
of the Rules CGoverning 8 2255 Motions. 28 U S. C 8§ 2255, Rule
9(b). The court, ruling on the nerits of the notion, did not
advert to the governnent's Rule 9(b) plea and denied the second
§ 2255 notion, dismssing the clainms as baseless or noot. Moore
filed a tinely notice of appeal fromthe denial of this second
not i on.
1. Analysis

A The Rule 60(b) Mbdtion

Moore argues that the district court abused its discretion
in denying his Rule 60(b) notion because the court could not have
considered the first 8§ 2255 notion while it was w thout
jurisdiction during the pendency of the direct appeal and w thout
a full record upon which to base a ruling. The governnent
responds that Moore failed to preserve his right to appeal the
order denying the Rule 60(b) notion because his notice of appeal
was untinmely under Federal Rule of Appellate Procedure 4(a). W
observe that the relevant notice of appeal does not even nention
the 60(b) order, instead referring solely to the second habeas
denial, and is thus inadequate to confer jurisdiction upon this
court to consider the 60(b) ruling. See FED. R App. P. 3(c).
Even if we assunme, however, that the notice did sonehow cover the
60(b) decision, we find that any appeal fromthe 60(b) ruling is
too late. The order denying relief under Rule 60(b) was entered
June 10, 1992, and Moore did not file a notice of appeal until

Cct ober 26, 1992 )) after the denial of his second § 2255 noti on.



The tinme for appealing a denial either of 60(b) relief or of a

§ 2255 notion is 60 days. Feb. R Arp. P. 4 (a)(1l); see also Rule
11, Rules Governing 8 2255 Motions. This tine limtation is
jurisdictional, and the lack of a tinely notice of appeal

mandat es di sm ssal of the appeal. Robbins v. Mggio, 750 F.2d

405, 408 (5th Cr. 1985). Therefore, Mwore cannot challenge the
original 8 2255 notion or the denial of the Rule 60(b) nmotion in
this appeal; consequently, we address only the issues presented
in the second § 2255 noti on.

B. The Asserted Fourth Amendnent Viol ations

Moore argues that the search of his residence was unl awf ul
because (i) the warrant was issued w thout probable cause,

(ii) the scope of the warrant violated the Texas Constitution as
it permtted a boundl ess search of the residence, (iii) the
warrant was "patently illegal" under the Texas Constitution which
permts a felon to possess a weapon on his property, (iv) a
justice of the peace may not issue a search warrant, (v) the
residence )) |ocated outside of the city limts )) was not within
the jurisdiction of the justice of the peace who issued the
warrant, and (vi) it violated Federal Rule of Crimnal Procedure
41.

This court has already addressed several of these search
warrant issues on direct appeal. More's argunent in that appeal
was that the evidence seized during the search of the trailer
shoul d have been suppressed because the informant, his ex-w fe,

was unreliable, and thus, probable cause for the issuance of the



warrant was |acking. This court rejected the argunent and held
t hat probabl e cause for the warrant had existed and that the

sei zed evi dence shoul d not have been suppressed. Simlarly, the
al | eged overbroad scope of the warrant was previously raised by
Moore's trial counsel in the suppression hearing and was
rejected. As noted above, issues raised and di sposed of in a
previous direct appeal fromconviction will not be considered in

8§ 2255 npoti ons. See Kalish, 780 F.2d at 508. The trial court

properly dism ssed these clains.

Because the remai ning warrant issues are not constitutional
and were not raised on direct appeal, More nust show cause for
failing to raise themand that the errors resulted in a

fundanental m scarriage of justice. U.S. v. Shaid, 937 F.2d 228,

232 n.7 (5th Cr. 1991) (en banc), cert. denied, 112 S.Ct. 978

(1992). Moreover, to obtain the requested evidentiary hearing,
Moore nust show that the clained errors are contrary to | aw

US Vv. Geen, 882 F.2d 999, 1008 (5th Cr. 1989). He cannot do

so. As will be discussed belowin section Il1.D, we hold that the
warrant and consequent search were not "patently illegal" under
the Texas Constitution. Nor did they violate Texas law. Moore's
assertion that the justice of the peace inproperly issued the
search warrant msinterprets article 18.01 of the Texas Code of
Crimnal Procedure. Although article 18.01(c) limts the ability
to issue an evidentiary warrant to specified courts, section (a)
of that article, relating to other types of warrants )) incl uding

illegal drugs )) provides that any magistrate, including a



justice of the peace, may issue such warrants. Tex. CooeE CR'M

Proc. ANN. art. 18.01(a) (Vernon Supp. 1994); see also Chavez v.

State, 769 S.W2d 284, 286 (Tex. App.))Houston [14th Dist.] 1989,
wit ref'd). Since the disputed warrant was issued as a result
of an affidavit asserting that illegal drugs were on the prem ses
and was a direction to search for and seize those drugs, the
justice of the peace had the requisite authority to issue it.
Further, we are unable to ascertain the basis of Myore's
argunent that the justice of the peace was w thout jurisdiction
because Moore did not live inthe city limts as it is not
briefed on appeal, and Mbore does not offer any statutory or
ot her legal basis for holding that the warrant was i nproper.
Therefore, we conclude that he has waived any error with respect

to this claim See FED. R Arp. P. 28(a); see also Burlington

Northern R R Co. v. Ofice of Inspector Gen., R R Retirenent

Board, 983 F.2d 631, 638-39 n.3 (5th Gr. 1993); Atwood v. Union

Carbide Corp., 847 F.2d 278, 280 (5th Gr. 1988) ("[I]ssues not

briefed, or set forth in the list of issues presented, are

wai ved. "), cert. denied, 489 U. S. 1079 (1989).

Finally, the Rule 41 argunent )) raised for the first tinme
on appeal )) is neritless because the warrant was i ssued by a
state justice of the peace at the request of state |aw
enforcenent authorities; thus, it was not subject to the

requi renents of Rule 41. See United States v. MKeever, 905 F. 2d

829, 833 (5th Cr. 1990) (en banc).



C | nef f ective Assistance of Counsel

Since Mobore previously challenged the search warrant on
direct appeal, filed an original 8 2255 notion that did not |ist
the warrant issue, and then filed a second 8 2255 notion
asserting that the evidence used agai nst hi mwas obtai ned by

"unlawful arrest,” More indirectly maintains an ineffective-
assi stance-of-counsel claimregarding this issue in his nention
of counsel's failure to challenge the warrant on certain asserted
grounds. Moore contended in his second §8 2255 notion and on
appeal that his defense counsel was ineffective in not

chal  enging the search warrant on the bases that it (i) violated
state law, (ii) violated the provision of the Texas Constitution
permtting felons to retain guns for the protection of their
residences, and (iii) failed to satisfy Federal Rule of Crim nal
Procedure 41. As noted above at section Il.B, the warrant
violated neither Texas law nor Rule 41. Nor did it offend the
Texas Constitution, as wll be discussed further in section II.D
infra. Consequently, More cannot show that his counsel's
failure to assert these baseless clains rendered his perfornmance

deficient nor that his defense was prejudiced; accordingly, his

i neffective assistance clains nmust fail. See Strickl and v.

Washi ngton, 466 U.S. 668, 687 (1984).

D. The Texas Constitution

Moore chal | enges his conviction under 18 U . S.C. § 922(9g) (1),
argui ng that such a conviction was in contravention of Article |

Section 23 of the Texas Constitution that permts Texas citizens



to possess firearns in their honmes. Moore argues that the state
constitutional provision predates the federal statute; thus, it
is inpermssible to prosecute himfor doing what the Texas
Constitution allows himto do. More therefore concludes that he
is entitled to a remand for an evidentiary hearing. Even if we
construe his papers below sufficiently liberally to find that he
raised this argunent to the district court, we disagree with
Moore's conclusion. An alleged violation of the Texas
Constitution is not cognizable in a 8 2255 notion because it is
not a federal constitutional issue and it could have been raised
on direct appeal. See Shaid, 937 F.2d at 232 n.7 ("If the error
is not of constitutional or jurisdictional nagnitude, the

def endant nust show that the error could not have been raised on
direct appeal, and if condoned, would result in a conplete

m scarriage of justice.").

Mor eover, the argunent does not have nerit. See U S. V.

Thomas, 991 F.2d 206, 213-15 (5th GCr.) (rejecting argunent that
Texas felon's state constitutional right to possess firearns

precl udes prosecution under 8§ 922(g)(1)), cert. denied, 114 S . C

607 (1993). More's contention that Thonmas is distinguishable
because it did not discuss the preenption argunent he raises
under 28 U. S.C. 8 927 does not persuade us otherw se. |n Thonas,
this court addressed in depth the interplay between the

8§ 922(g) (1) prohibition against a felon possessing firearns
travelling interstate and the Texas constitutional provision

allowing felons to possess guns under certain circunstances. 991



F.2d at 208-15. 1In holding that the felon had to prove that he
fit wthin one of the exceptions to the federal statute )) which
was based upon eligibility determ nati ons under state |aw )) we
necessarily assuned that the federal |aw controlled. Moreover,
in Thomas, this court specifically noted:

In witing 8 921(a)(2), however, Congress did not speak

internms of "if the State all ows possession of firearns

by a convicted felon, we shall not nmake it a crine."

Rat her, Congress enployed the terns "civil rights" in a

manner that eschews any possibility of equating the

narrow concept of a state's non-prohibition of firearm

possession with the infinitely broader concept of

restoration of civil rights.
991 F.2d at 215. CQur focus upon Congress' failure to except
felons fromcrimnal liability where their respective states
al |l oned such possession confirnms that this court presuned the
federal prohibition to apply to the exclusion of a state's
aut hori zation to possess firearns.

E. Unl awf ul Enhancenent

Moore argues that his sentence was unlawful | y enhanced under
the Armed Career Crimnal Act as the conviction was not based on
three predicate felonies because "Robbery by Assault" is not an
of fense under the Texas state crimnal code. Therefore, Moore
argues, the requisite third offense, commtted at a different and
separate tine fromthe other two of fenses, was not proved by the
governnent. After careful review of More's pleadings, we
conclude that this issue was not raised in the district court.
This court does not usually review issues raised for the first
time on appeal unless they are purely legal and failure to

correct an error would result in manifest injustice. U.S. V.

10



Garcia-Pillado, 898 F.2d 36, 39 (5th Cr. 1990). More does not

offer any justification for his failure to bring this to the
district court's attention or otherw se address the "manif est
i njustice" standard; instead, he argues that the governnent
“"lies." We do not find that our refusal to reviewthis issue
woul d result in manifest injustice.

F. Deni al of Counsel

Moor e next asserts that, because the governnent threatened
to bring forfeiture proceedi ngs agai nst his assets if his forner
counsel, Lisa Bennett, entered an appearance on his behal f, he
was denied the attorney of his choice. He clains that an
evidentiary hearing should have been called to evaluate this
claim The only basis for his contention is his subjective
belief that the governnent threatened Bennett. |In fact, in his
appel l ate brief, More argues only that he

was told by [] Bennett that she had been contacted by

federal authorities, ostensibly the United States

Attorney[']s office, or a representative thereof, and

was told if she represented [More] in the federal

matter, her fees could be subject to forfeiture

proceedi ngs by the Governnent.

Such concl usory allegations do not raise a viable issue in a

8§ 2255 proceeding. See Koch v. Puckett, 907 F.2d 524, 529-30

(5th Gr. 1990). Moore's affidavit setting forth his subjective
bel i ef about events over which he has no personal know edge is
thus i nadequate to state a claimfor habeas relief. [|d.; see

also United States v. Wods, 870 F.2d 285, 288 n.3 (5th Cr.

1989) (per curiam (observing that "nmere conclusory all egations

11



on a critical issue are insufficient to raise a constitutional
i ssue").

G Failure To Address Certain C ains

Moore asserts that the district court failed to address al
of the issues presented in his second § 2255 notion. Further, he
clains that the district court erred in ruling on clainms which
"lay outside the record, constitute[] facts known personally to
t he defendant (novant), and which the files and records did not
conclusively refute.” More's argunent that certain of the
i ssues raised in his second 8§ 2255 petition have been ignored, or
summarily di sposed of, by the court belowis neritless as nost of
these issues were addressed by this court on direct appeal, and
the remainder, including the first-tine issues )) such as
i neffective assistance of counsel and denial of counsel of his
choi ce )) were disposed of in the subsequent ruling by the
district court. WMbreover, we are perplexed by More's argunent
that the court erred in making findings on controverted issues
allegedly within his personal know edge as he fails to el aborate
further.

H Failure to Appoint Habeas Counsel

Moore next asserts that the district court erred in not
appoi nti ng habeas counsel to represent himduring the notion
proceedi ngs given the conplex nature of the action. Under the
Crimnal Justice Act, 18 U S.C. 8§ 3006A(a)(2)(B), a district
court may appoint a lawer for any financially eligible person

who is seeking 8 2255 relief if the court determnes that "the

12



interests of justice so require." The decision to appoint an

attorney is discretionary. See Chaney v. Lewis, 801 F.2d 1191,

1196 (9th Cir. 1986), cert. denied, 481 U S. 1023 (1987). Thus,

the court's denial of appointed counsel for Mwore is reviewed for
an abuse of discretion. 1d. W find no such abuse in the

i nstant case, as Mdore has denonstrated that he fully conprehends
the issues involved and is capabl e of adequately presenting his

contentions. See, e.q., Reese v. Fulconer, 946 F.2d 247, 264 (3d

Cr. 1991) (holding that neither the nmagistrate nor district
court commtted any abuse of discretion in failing to appoint
habeas counsel where the petitioner fully conprehended the issues
involved in the case, presented his clains "forcefully and
coherently,” and net the court's procedural requirenents), cert.

denied, 112 S. . 1679 (1992); accord La Mere v. Risley, 827

F.2d 622, 626 (9th Gr. 1987) (concluding that the district court
did not abuse its discretion in denying request for appointed
habeas counsel as petitioner's own pleadings illustrated that he
had a "good understandi ng of the issues and the ability to
present forcefully and coherently his contentions").

| . Failure to Hold an Evidentiary Hearing

Finally, Mowore challenges the district court's failure to
hold an evidentiary hearing on the issues presented in his second
8§ 2255 notion. A novant is not entitled to an evidentiary
hearing if the clains are either contrary to law or plainly

refuted by the record. 28 U S.C. § 2255; see also G een, 882

F.2d at 1008. As di scussed above, the record established that

13



Moore's clains were without nerit; therefore an evidentiary
heari ng was unnecessary.
I11. Conclusion
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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