IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8537
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
M GUEL ANGEL MALDONADO

and Rl CARDO FLORES- VENEGAS
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Western District of Texas

( MO- 92- CR- 39- 1)

(August 4, 1993)

Before JOLLY, WENER and EE M GARZA, G rcuit Judges.
PER CURI AM ~
Def endant s- Appel | ants M guel Angel Maldonado and R cardo

Fl or es- Venegas (Fl ores) were convicted by a jury of conspiracy to

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



possess with intent to distribute and possession with intent to
distribute nore than 100 kil ogranms of mari huana, in violation of
21 U S.C. 88 841(a)(1) and 846. On appeal each appellant
chal | enges his conviction, Ml donado on constitutional grounds
(Fourth Anmendnent search and seizure and Sixth Amendnent
ef fecti veness of counsel), and Flores on the sufficiency of the
evidence. Finding no reversible error, we affirm
I
FACTS

On May 4, 1992, Oficer denn of the Mdland (Tx) Police
Departnent received information fromthe FBI that a new bl ue van
wth no license plates would be traveling west toward El Paso,
woul d be occupi ed by a black male, and woul d be carrying a | oad of
mar i huana. O ficer denn had his narcotics detection dog with him
and, after picking up Detective Honeycutt, proceeded east on
H ghway 1-20. Oficer denn spotted the van, turned around, and
began followng it. After the van turned into a rest area, Oficer
A enn stopped it, ascertained that the van was owned by Jonat han
Moore, the black mal e occupying the van, and received consent from
Moore for the dog to sniff the van and for the officers to search
it. Oficer Genn located a brick of marihuana in a blue duffle
bag and a |large wooden crate filled with 46 or 47 bundles of
mari huana with a total weight of 307 pounds. The mari huana was
unl oaded, and the crate was replaced after the cooperating Moore
made contact with his supplier in El Paso.

Moore, who pleaded guilty to |esser charges prior to trial



and testified for the governnent, stated that (1) on April 28

1992, he was working for a John Wrnake in El Paso; (2) co-
defendant Herrera! with five other people, including More, hel ped
load marihuana into two crates; (3) one crate was destined for
Chi cago and the other for Los Angeles; (4) the crates were | oaded
into a truck belonging to Ml donado; (5) Myore drove the truck
containing the crates to a residence at 2561 Catnip in El Paso
where a trucki ng conpany pi cked themup; and (6) the next day Moore
and Mal donado flew to Chicago together using tickets purchased by
Mal donado. (Mal donado's ticket was found in the blue van after
Moor e was stopped.)

According to More, the pair checked into a hotel after
arriving in Chicago. The hotel charges were paid for by Ml donado.
The next day they went to a house | ocated at 2621 Al bany in G cero,
I1linois, where Ml donado received sone noney. The owner of the
house | oaned thema vehicle. More and Mal donado went | ooki ng for
a U-Haul or a van, eventually purchasing a van. Ml donado paid for
it, but title was placed in More's nane. They then returned to
t he house on Al bany, returned the borrowed vehicle, and | eft to buy
a car, which Ml donado paid for and drove away.

The plan was to pick up the crate of mari huana and deliver it,
with Mboore in the van foll ow ng Mal donado in the car, but they got
separated. Moore never found Mal donado, so he picked up the crate

and tried to deliver it, but he took it to the wong address.

. Eduardo Herrera's appeal was di sm ssed on March 26, 1993,
pursuant to Herrera's notion to wthdraw appeal .

3



Moore then decided to return to El Paso with the crate. As a
result of placing some phone calls, More was instructed to neet
Mal donado in Dall as. Moore tried to conply but did not find
Mal donado there, so Moore decided to return to El Paso. He was on
his way to El Paso when stopped by Oficer denn.

Moore agreed to cooperate with the police and the FBI by
maki ng phone calls to his contacts and all owi ng the phone calls to
be recorded. Three of the four recorded phone conversations were
wi t h Mal donado.

Arrangenents were nmade with the Lexington Inn in Mdland to
use the hotel for a controlled delivery of the crate. On May 5, at
approximately 12:00 or 12:30 a.m, Flores arrived at the Lexington
Inn. He | ooked into the van on the parking |l ot. The desk clerk at
the Lexington had been told to be on the | ookout for two nmen who
would be asking for More's room nunber. The clerk later
identified Flores as one of the nen who cane in asking for More's
roomnunber. The clerk told the nen that Mdore was staying at the
hotel but that he could not reveal the roomnunber. The clerk also
told the nen that Mbore had gone to one of the nightclubs in the
area. Oficer denn observed Flores wal king to a nightclub across
the street fromthe Lexington.

Al onzo Roel testified that he traveled to Mdland fromEl Paso
wth Flores to pick up the mari huana from Moore. Roel stated that
Fl ores bought a van and put it in Roel's nane; that they went to
the Lexi ngton I nn and asked for Mdore; and that while at the hotel,

Fl ores (who had only known Moore's first nane) nmade a phone call to



El Paso to find out Mdore's last nane so that they could inquire
about his room nunber.

After Flores was arrested on May 6, he nade an initial
statenent to the FBI, denying any know edge of the mari huana and
stating that he had gone to Mdland with Roel to visit Roel's aunt.
The next day, however, Flores was interviewed again, and he
admtted that initially he had lied. In this subsequent interview
Flores stated that he had gone to Mdland to pick up the mari huana
which More had in his van. Flores also related that he had
transported mari huana to Chicago six weeks earlier.

I
ANALYSI S

A. Mal donado - Standing to Chall enge Search and Sei zure

Mal donado argues that O ficer Aenn's stop and search of the
blue van occupied by More violated his (Ml donado's)
constitutional rights under the Fourth, Sixth, and Fourteenth
Amendnents, so that both the evidence seized from the van and
Moore's testinmony shoul d have been suppressed. He argues that he

has standing to chall enge the search on authority of United States

v. Padilla, 960 F.2d 854 (9th G r. 1992), reversed, 113 S.C. 1936
(1993). He argues that Padilla gives hi mstanding by virtue of his
control over and supervision of the contraband contained in the
van. He also contends that he had a privacy interest in the van
because he paid for it, even though the van was registered in
Moore's nanme and was not occupi ed by Ml donado.

In the district court Ml donado failed to file a nption to



suppress the evidence seized in the stop and search of the van. In
order to preserve a claimof erroneous adm ssion of evidence for
appel l ate revi ew, a defendant nust tinely object or nove to strike
the evidence, stating the specific grounds of the objection.

Fed. R Evid. 103(a)(1l); United States v. Martinez, 962 F.2d 1161

1165-66 (5th Gr. 1992). As Mal donado did not object to the
adm ssion of the evidence obtained as a result of the search of the
van, our review is limted to the plain error standard of
Fed. R Cim P. 52(b). 1d. at 1166 n.10. Pursuant to Rule 52(Db),
we may correct an error that is plain and affects a party's

substantial rights. United States v. 4 ano, u. S. :

113 S. &. 1770, 1776-77, 123 L. Ed. 2d 508 (1993). An error is plain
when it is clear or obvious. Id. at 1777. To show that a
substantial right is affected, the defendant nust show prej udice.
Id. at 1778. Courts of Appeals should correct plain errors that
seriously affect the "fairness, integrity or public reputation of
judicial proceedings.” Id. at 1779 (internal quotation and
citation omtted).

Fourth Anendnent rights are personal; they nmay not be asserted

vi cariously. A defendant may not challenge the introduction of

evi dence secured by an illegal search of athird person's property.
Rakas v. Illinois, 439 U S 128, 133-34, 99 S.C. 421, 58 L.Ed.2d
387 (1978). Mal donado nmust show that the search or seizure

violated his own constitutional rights. United States v. Boruff,

909 F.2d 111, 115 (5th Gr. 1990), cert. denied, 111 S .. 1620




(1991). But first Maldonado is required to establish his standing?
to challenge the search and seizure of the van under the Fourth

Amendnent . United States v. Pierce, 959 F.2d 1297, 1303 (5th

Cr.), cert. denied, 113 S.Ct. 621 (1992). The concept of standing

requi res a determ nation whether the chall enged search and sei zure
violated the Fourth Amendnent rights of Ml donado, i.e., whether
the search and sei zure infringed an interest of Ml donado's which
the Fourth Amendnent was designed to protect. Rakas, 439 U S at
140. Mal donado nmust show "a |l egiti mate expectation of privacy" in
the property searched and seized. |d. at 143.

In Boruff, a case wth virtually identical facts, we held that
the defendant did not have standing to challenge the search.
Boruff purchased a truck to use in snuggling mari huana. Boruff was
acconpanied by a co-conspirator, Taylor, to nmake the purchase.
Boruff paid for the truck, partly in cash and partly with cashier's
checks in Taylor's nane, and placed the title to the truck in
Tayl or's nane. All docunents relating to the truck, including
registration and insurance, were placed in Taylor's nanme. Taylor
drove the truck in the snuggling operation, while Boruff drove a
far rented in his girlfriend s nane. The truck driven by Tayl or
contai ned the mari huana; Boruff followed in the car. The truck was
st opped and t he mari huana was sei zed. Boruff was not present when

the truck was stopped and searched.

2 I n Rakas, 439 U. S. at 133, the Suprene Court specifically
stated that the issue is nore properly considered one of
substantive Fourth Anendnent |aw rather than "standi ng"; however,
this Court has continued to discuss this issue in terns of the
concept of standing.



Boruff chal l enged the search of the truck. He argued that he
was the equitable owner of the truck and exercised joint control
over it during the snuggling operation, essentially the sane
argunent s that Ml donado nekes.

We held that Boruff did not have standing to challenge the
search of the truck, concluding that he failed to establish that he
had a legitinmate expectation of privacy in the truck. W stated
that "[d]espite his asserted ownership interest, Boruff did
everything he could do to disassociate hinself fromthe truck in
the event it was stopped by |aw enforcenent officials." [d. at
116. We further noted that "[a]n individual cannot reasonably
expect to maintain privacy in a vehicle when he or she has rendered
all of the normal incidents of ownership, including title and
possession, to another...." 1d. at 116-17.

Those facts are indistinguishable fromthe facts now before
us. Ml donado purchased the van but placed title in More's nane.
The shipping crates containing the mari huana were consigned to
Moor e. Moore drove the van containing the marihuana while
Mal donado travel ed i n another car. Ml donado was not present when
the van was stopped and searched. When we apply our earlier
reasoning from Boruff, we find that Ml donado does not have
standing to chall enge the stop and search of the van. Cearly the
adm ssi on of the chal |l enged evi dence was not plain error (if it was
error at all). W note in passing that Ml donado's reliance on
Padilla to give himstanding fails because the theory used by the

Ninth Grcuit to confer standing on the defendants was di sapproved



by the Suprenme Court in United States v. Padilla, uU. S. :

113 S.&. 1936, 1937-39, 123 L.Ed.2d 635 (1993).

B. Mal donado - | neffective Assistance

Mal donado argues that he was denied effective assistance of
counsel because his attorney did not file a notion to suppress the
evi dence obtained fromthe illegal search and seizure of the van,
did not consult sufficiently with himto prepare adequately and
i nvestigate all avai |l abl e defenses; failed adequately to
investigate the facts and research the applicable law, failed to
advi se himof his legal rights; and coerced himto waive his rights
out si de open court. WMl donado al so contends that his attorney was
ineffective due to a conflict of interest, i.e., being under
i nvestigation by the governnent; and that he (Ml donado) wai ved hi s
right to object to the conflict involuntarily and unknow ngly.

Mal donado did not raise this issue in the district court. Qur
general rule is that a claimof ineffective assistance of counsel
cannot be resolved on direct appeal unless it has been first raised

inthe district court. United States v. Bounds, 943 F. 2d 541, 544

(5th Cr. 1991). Finding the record to be inadequate to resolve
Mal donado's clains, we decline to address them on the nerits

al beit we do so without prejudice to his right to raise this issue
in a proceeding under 28 U S.C. § 2255. |1d. There is one ground
of ineffective assistance asserted by Ml donado that nonet hel ess
may be addressed at this tine. As he | acked standing to chall enge
the search and sei zure of the van, he cannot show prejudi ce based

on his attorneys' failure to file a notion to suppress. Pierce,



959 F.2d at 1303.

C. Fl ores - Sufficiency of the Evidence

Fl ores argues that the evidence was insufficient to support
his convictions; specifically that it was i nsufficient to establish
t hat he had know edge of the mari huana in the bl ue van bel onging to
Moore, that he was a wlling participant in the conspiracy; or that
he know ngly possessed the mari huana with intent to distribute it.
He contends that FBI Agent Henrie's testinony about Flores'
confessi on was not corroborated, and suggests that the confession
was not made voluntarily because he was young and afraid.

Fl ores nmade the required notions for acquittal. Therefore the
standard of review is "whether any reasonable trier of fact could
have found that the evidence established guilt beyond a reasonabl e

doubt.” United States v. Garza, 990 F.2d 171, 173-74 (5th Cr.

1993) (internal quotation and citation omtted).

Fl ores was convicted under 21 U. S.C. 88 841(a)(1) and 846.
Section 846 requires the governnent to prove: 1) the existence of
an agreenent between two or nore persons to violate federal
narcotics laws; 2) that the defendant knew of the agreenent; and
3) that he voluntarily participated in the agreenent. United

States v. @Gllo, 927 F.2d 815, 820 (5th Gr. 1991). Section

841(a)(1l) requires the governnent to prove that the defendant had:
1) know edge, 2) possession, and 3) intent to distribute the
mar i huana. Garza, 990 F. 2d at 174.

When Moore agreed to cooperate with the governnent, he called

Mal donado for assistance and told himthat his van had broken down
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and that he (Mdore) was at the Lexington Inn. Flores arrived at
the Lexington Inn and inquired as to More's whereabouts. Flores
was observed inspecting the blue van. Roel testified that he and
Flores went to Mdland to pick up the mari huana from Moore. Agent
Henrie testified that Flores confessed that he had gone to M dl and
to pick up the marihuana. This evidence is sufficient for a
reasonable jury to find beyond a reasonabl e doubt that a conspiracy
to possess with intent to distribute marihuana existed between
Mal donado, More, and Flores; and that Flores knew of the
conspiracy and voluntarily participated init. This sane evi dence
is sufficient to support his conviction for the substantive of fense
of possessionwith intent to distribute mari huana. Al though Flores
may not have physically possessed the mari huana, he is deened to
have possessed it through the possession of More, his co-
conspirator. @llo, 927 F.2d at 822.

At trial, Flores did not object to the adm ssion of his
confession through the testinony of Agent Henrie, and his brief to
us does not raise the issue of the voluntariness of his confession
except as it relates to the sufficiency of the evidence. Flores
attorney cross-exam ned Agent Henrie about the circunstances
surroundi ng the confession, and Flores testified about the giving
of the confession, denying Henrie's version. This is an issue of
credibility, and the jury was free to believe Henrie's version of
Flores' confession, i.e., that Henrie was told by Flores that he
went to Mdland to pick up the mari huana. W cannot suppl ant the

jury's credibility choice under the instant circunstances. @rza,
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990 F.2d at 174.
AFF| RMED.
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