IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8535

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,

ver sus

ELTON LEON POWELL
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
MO 90 CR 039

( June 10, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
| .

In a one-count indictnent, the grand jury charged Elton Leon
Powel | with possession of an unregi stered machine gun in violation
of 26 U S.C. 8§ 5861(d). Represented by court-appointed counsel
Powel |l entered a plea of quilty. The district court sentenced

Powell wthin the guidelines to a term of inprisonnent of 15

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



nmont hs, a two-year term of supervised release, a fine of $1, 000,
and a $50 speci al assessnent. This court affirmed the judgnment of
the district court.

During the period that Powell was on supervised rel ease, the
probation officer submtted a violation report and a warrant
request to the district court. The probation officer alleged that
Powel | had viol ated the conditions of supervised rel ease by failing
to follow the instructions of the probation officer to remain in
his residence during a specified tine for a hone inspection
(condition 3) and by using a controlled substance (condition 7).
Based on three urinalyses, which showed positive for cocaine
metabolite, and a belief that Powell continued using cocaine, the
probation officer recomended that the district court "issue a

warrant for arrest requiring the offender to show cause why his

supervi sed rel ease should not be revoked." The governnent filed a
nmotion for revocation of supervised release. In an anended notion
for revocation, the governnent alleged that Powell had also

viol ated the conditions of rel ease pending voluntary surrender to
the Bureau of Prisons by delivering a sinmulated controlled
subst ance.

The district court held a revocation hearing and heard
testinony concerning the three alleged infractions of the
conditions of supervised release. The district court revoked
Powel I 's term of supervised rel ease and sentenced himto a term of
i nprisonnment of 15 nonths with no additional term of supervised

rel ease. Counsel was appointed to represent Powell on appeal.



.

Powel | argues that the district court abused its discretionin
revoki ng supervi sed rel ease based on the all eged of fense conm tted
after sentencing, his use of a controlled substance, and his
failure to remain in the judicial district.

The district court may revoke supervised release if it finds
by a preponderance of the evidence that a condition of rel ease has
been violated. See 18 U. S.C. § 3583(e)(3). The foll ow ng evidence
was presented at the revocation hearing. Adam Flores, the
probation officer, testified that Pharnchem Laboratories tested
Powel I 's urine sanples and reported a positive result for cocai ne
metabolites. At Powell's request, the lab re-tested the sanple;
and the result was positive. El even days after the first test,
Powel | submtted a second urine specinen, which also tested
positive for cocaine netabolites. Onre-testing, the result of the
second sanple was unchanged. Approxi mately one week after the
second test, a third urine sanple al so produced a positive result.

Powel|l allegedly failed to conply wth the conditions of
release by leaving the district wthout perm ssion and by being
absent from his residence at an appointed tinme for a honme visit
wth the probation officer. Flores testified that he received
information fromPowell's wfe that Powel|l had left the district to
attend a custody hearing in Live Gak County. The Live Oak County
District Cerk's Ofice verified that Powell was present at the
heari ng. Powel | conceded that he had left the district wthout

permssion. As to his failure to remain at hone for the probation



officer's visit, Powell told Flores that he had "stepped out
briefly to go to the store.™

Flores testified that Powell had viol ated supervi sed rel ease
a third time by delivering a sinulated controlled substance,
ectasia, in the period between sentencing for the present offense
and surrendering to serve his sentence. A certified copy of the
i ndi ctnment was admtted into evidence.

At the close of the hearing, the district court rendered an
oral deci sion. The district court concluded that negligently
| eaving the district without perm ssion was a technical violation
of supervised release and that his indictnment for trying to sel
ecstasia was also a consideration. However, the district court
relied primarily on "the three dirties" and Powell's failure to
admt that he had a problemw th drugs. The district court stated:

| find that you violated the terns of your supervised rel ease

and that you used cocai ne or sone other illegal substance. |
find this cause to revoke your supervised rel ease.
A

Cenerally, the abuse-of-discretion standard applies in

reviewing the district court's decision to revoke supervised

release. See United States v. Kindred, 918 F.2d 485, 488 (5th Cr

1990). However, upon a finding by a preponderance of the evidence
that Powell possessed® a controlled substance, revocation of
supervi sed rel ease was mandatory under 18 U S.C. § 3583(g). Id. at
487. Section 3583(g) provides:

" Knowi ng use of drugs is akin to possession." United
States v. Kindred, 918 F.2d at 487 n. 3.

4



| f the defendant is found by the court to be in the possession

of a controll ed substance, the court shall term nate the term

of supervised release and require the defendant to serve in
prison not less than one-third of the term of supervised
rel ease.

18 U.S.C. A 8 3583(g) (West Supp. 1993) (enphasis added).

Powel| does not assert that he did not use a controlled
substance or that the test results were not positive. He contends
that the district court inproperly based its finding that he used
a controlled substance on wuncorroborated hearsay testinony.
Specifically, he argues that there were "no reasonabl e indicia of
reliability" because the only witness who testified to the drug
tests was the probation officer. He contends that this violated
his right to confront and cross-exam ne adverse W tnesses under the
Si xt h Amendnent .

Due process requires disclosure of the evidence against the
defendant at a hearing required by Fed. R Cim P. 32.1(a)(2), but

there is nore flexibility than in an adversary crimmnal trial

United States v. Ayers, 946 F.2d 1127, 1129 (5th GCr. 1991).

"[T] he usual rules of evidence need not be applied."” [d. at 1130.
In Kindred, the district court admtted a urinalysis report
through the testinony of the probation officer; and this court,

citing United States v. Penn, 721 F.2d 762 (11th Cr. 1983) and

United States v. Bell, 785 F.2d 640 (8th Gr. 1986), found no Si xth

Amendnent violation. Kindred, 918 F.2d at 486-87. Powell argues
that his case is distinguishable because his |aboratory reports
were not introduced into evidence; thus, the probation officer's

testinony is unreliable double hearsay.



The absence of the | aboratory reports is not critical to the
reliability of the probation officer's testinony. Powell does not
all ege that the three drug tests, two of which were re-tested, were
i naccurate. Moreover, he presented no evidence to contradict the
all egations of drug use or to challenge the accuracy of the lab
tests. W find that his confrontation rights were not violated by
the adm ssion of the probation officer's testinony alone. See
Ki ndred, 918 F.2d at 487.

Accordi ngly, revocation of supervised rel ease was nandatory
upon the district court's finding that Powell had used a controlled
substance. In view of the mandatory revocation, if the district
court abused its discretion in revoking probation because Powel |
left the district without perm ssion or because he was i ndicted for
delivery of a controlled substance, the error was harnl ess. See
Ki ndred, 918 F.2d at 488.

B

Powel | argues that due process requires the trial court to
provide witten findings and a statenent of the reasons for
revocation of supervised rel ease. He asserts that the district
court failed to neet this requirenent and urges the court to
reverse the revocation order.

"A witten statenent is a requirenent of procedural due

process in ordinary probation revocation hearings." Kindred, 918
F.2d at 488. The statenent provides a basis for review and
encourages accurate factfinding. Id.



In this case, although the district court provided no witten
statenment, the basis for the revocation is clear. The district
court nmade a detailed, oral statenent expressing its reasons for
revoki ng supervi sed rel ease, a statenent that has been transcri bed.
The district court specified that, of the alleged infractions of
the conditions of supervised release, it was the "three dirties"
t hat caused the nost concern. Because the district court found
t hat Powel | used cocai ne, revocati on was nandat ory under 8 3583(Q).

There is no need to reverse and renand. See Kindred, 918 F.2d at

488.
AFFI RVED.



