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June 11, 1993
Before H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

(ddi s Eugene Peoples was charged with three counts of
distribution of crack cocaine. The governnent filed a notice of
intent to seek a sentence enhancenent because Peoples distributed
more than 50 grams of crack cocaine and had a prior felony drug
of fense conviction. Under the enhancenent provisions Peopl es was
subject to a prison termof not |less than 20 years and not nore

than life, and a m ni mumsupervi sed rel ease termof ten years. 21

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



US C § 841(b)(1)(A). Peoples pleaded guilty to all three counts
of the indictnent.

Subsequent |y Peopl es retained new counsel and filed a notion
towthdraw his guilty plea. The district court denied the notion
and sentenced Peoples to concurrent ternms of 260 nonths
i nprisonment and ten years supervised rel ease on each count, a
$6, 000 fine, and a $150 speci al assessnent.

l.

Peopl es argues that his guilty plea is invalid because the
district court failed to informhimthat he was subject to a ten
year supervised rel ease term under the enhancenent provision of
8§ 841(b)(1)(A when he pleaded guilty. The district court
initially informed Peoples that he was subject to a nmaxi mum of 20
years inprisonnent, followed by a mninmm of three years and
maxi mum of five years supervised release on each count. The
governnent then infornmed the court that it was seeking an
enhancenment under 8§ 841(b)(1)(A), and the district court inforned
Peopl es that he was subject to a mninmumtermof inprisonnent of 20
years and a maxi numtermof |life inprisonnment. The district court,
however, failed to inform Peoples that the m ninum supervised
rel ease termunder the enhancenent was ten years.

The district court's failure to properly informa defendant of
the potential supervised release termand its effect is subject to
the harmess error analysis if the aggregate maxi num period of
i ncarceration under the actual sentence of inprisonnent and

supervi sed rel ease cannot exceed the statutory maxi nrumexplainedto



t he defendant. United States v. Bachynsky, 934 F.2d 1349, 1360

(5th Gr. 1991) (en banc), cert. denied, 112 S.C. 402 (1991). The

district court's failure to properly inform Peoples of the
potential supervised release termis subject to the harm ess error
anal ysis because even if Peoples served his entire prison term
vi ol ated his supervised rel ease on the |ast day, and was returned
to prison for the full ten years, the nmaxi num aggregate term of
incarceration would be within the life-term statutory nmaximm
explained to him

The error was harnl ess. Al t hough Peoples filed extensive
objections to the Presentence Report, he did not object to the
inclusion of the ten year mninum supervised release term and
Peopl es has never alleged that the error affected his decision to
plead guilty. There is no evidence to suggest that Peoples would
have not have pleaded guilty if the district court had i nfornmed him
of the correct mninmum term of supervised rel ease, and therefore

any error was harm ess. See Bachynsky, 934 F. 2d at 1360-61; United

States v. Hall, No. 91-1166 (5th Gr. Oct. 9, 1991), cert. denied,

112 S.Ct. 1236 (1992).
1.
Peoples also argues that the district court abused its
di scretion by denying his notion to withdraw his guilty plea. The
district court may permt a defendant to withdraw his guilty plea
before sentencing for any fair and just reason. Fed. R Cim P.
32(d). This court reviews the denial of a notion to withdraw for

an abuse of discretion. United States v. Bounds, 943 F. 2d 541, 543




(5th Gr. 1991). The defendant has the burden of establishing that

w thdrawal of the qguilty plea is justified. United States v.

Daniel, 866 F.2d 749, 752 (5th GCr. 1989). When determ ning
whet her to permt a defendant to withdraw his guilty plea the court
consi ders:

(1) whether the defendant has asserted his innocence; (2)
whet her wi t hdrawal woul d prejudi ce t he Governnent; (3) whet her
the defendant delayed in filing the nmotion, and if so, the
reason for the delay; (4) whether w thdrawal woul d
substantially 1inconvenience the court; (5 whether close
assi stance of counsel was available to the defendant; (6)
whet her the plea was knowi ng and voluntary; and (7) whether
wi t hdrawal woul d waste judicial resources.

United States v. Carr, 740 F.2d 339, 343-44 (5th Cr. 1984), cert.

deni ed, 471 U.S. 1004 (1985).

In his notiontowithdrawhis guilty plea Peoples all eged that
he did not fully understand the advice of his first attorney when
he pleaded guilty, and that he pleaded guilty "because of his fear
of being found guilty by a jury of a crine he did not conmt." At
the hearing on the notion Peopl es presented no evidence i n support
of his notion, but stated that although his first attorney did not
force himto plead guilty, the attorney told himhe would get life
inprisonnment if he did not plead guilty.

In denying the notion the district court found that all of the

Carr factors mtigated against permtting Peoples to withdraw his

pl ea, especially the fact that Peopl es never unequi vocal ly asserted
hi s i nnocence, and the fact that he waited two nonths to file the
motion to withdraw his plea. The court also noted that the desire
to wthdraw his guilty plea appeared to be based on the
calculations in the PSR and the sentence they conpell ed.

4



At the guilty plea hearing Peoples indicated that he had
di scussed the charges with his attorney and under stood t he charges;
that he agreed with the governnent's factual basis for the offense;
that he had adequate tine to discuss his case with his attorney;
that he was pleading guilty because he was quilty; and that his
pl ea was voluntary. Additionally, Peoples has not presented any
credi bl e evidence to refute the facts in the PSR whi ch established
t hat Peopl es negoti ated and conpl eted the three crack cocai ne sal es
at his hone. Peoples does contend that he did not delay in filing
the notion because he filed it wthin one week after retaining new
counsel . However, Peoples has not provided an explanation for his
failure to retain new counsel sooner. The district court did not
abuse its discretion by denying Peoples's notion to withdraw his
guilty plea.

For the first tinme on appeal Peoples argues that he should be
permtted to withdraw his guilty plea because he was denied
effective assistance of counsel when he entered his plea.
Cenerally, an ineffective-assistance-of-counsel claim cannot be
raised on direct appeal unless the record provides sufficient
details about the attorney's conduct to permt review United

States v. Renard, 956 F.2d 85, 87 (5th Cr 1992); Bounds, 943 at

544. Because the record does not contain sufficient details about
his first attorney's representation, this court should decline to
address the issue wthout prejudice to Peoples's right to raise it

in a proper proceeding under 28 U S.C. § 2255. United States v.




H gdon, 832 F.2d 312, 313-14 (5th Gr. 1987), cert. denied, 484

U S 1075 (1988); R nard, 956 F.2d at 87.
L1l

Finally, Peoples argues that the district court's findingthat
he was an organi zer, |eader, manager, or supervisor of a crimnal
activity is clearly erroneous. He contends that the information
relied on by the district court was not sufficiently reliable to
support the district court's findings.

The district court's finding that Peoples had an aggravating
role in the offense is a factual finding reviewed under the

"clearly erroneous" standard. United States v. Mieller, 902 f.2d

336, 345 (5th Cr. 1990). Under this standard, "[i]f the district
court's account of the evidence is plausible in light of the record
viewed in its entirety, the court of appeals may not reverse it
even though convinced that had it been sitting as the trier of

fact, it woul d have wei ghed the evidence differently." Anderson v.

City of Bessener Gty, 470 U S. 564, 573-74, 105 S.Ct. 1504, 84

L. Ed. 2d 518 (1985).

A defendant's base offense | evel may be increased two | evels
if the defendant "was an organi zer, | eader, nmanager, or supervisor
in any crimnal activity other than described in (a) or (b)."
US S G § 3Bl 1(c). The evidence established that Peoples
conducted his narcotics transactions through an internediary who
physi cal |y handed the crack to the undercover agent and received
t he noney; that Peoples had the authority to negotiate the price of

the crack; that Peoples adm tted havi ng nade ot her crack sal es over



a twelve nonth period; that Peoples had the ability to obtain crack
on short notice; and that a drug supplier from Houston, Dunston
Marshall, admtted supplying Peoples wth crack on several
occasi ons. This evidence is sufficient to support the district
court's finding, and Peopl es has not provi ded any credi bl e evi dence
to refute it.

To the extent that Peoples contends that the testinony of
O ficer Alvarado that Peoples was "known" to have a nunber of
individuals selling crack for him and was receiving |arge
quantities of crack from Houston on a weekly basis was unreliable
because it was based on unsubstantiated clains of confidentia
informants, the court need not address his argunent. There is
sufficient reliable evidence to support the district court's
fi ndi ng.

AFFI RVED,



