IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8514
Summary Cal endar

ALAN WADE JOHNSON

Appel | ant,
ver sus
EL PASO COUNTY SHERI FF' S DEPARTMENT,
SHERI FF LEO SAMANI EGO, CAPTAI N RAMON
RAM REZ, LI EUTENANT EDWARD SERVI DER
and GRI EVANCE OFFI CER JOE LOPEZ,
Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
(EP 92 CV 44)

( March 20, 1995 )
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”
This case is now pendi ng before us on notion of the appell ant
torecall the mandate. The original opinionin this case was filed
on February 25, 1994. On March 29, 1994, Johnson filed a petition

for rehearing, arguing that we had msinterpreted the | aw and t hat

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



we had analyzed the wong protective order. H s petition was
deni ed on Novenber 2. Johnson filed a notion to recall the mandate
on Novenber 25, raising the sanme errors as his petition for
reheari ng. After reviewing his notion, we have found that his
argunents nerit further consideration. Accordingly, the mandate i s
recalled, the February 25 opinion is hereby w thdrawn, and the
follow ng opinion is substituted therefore.
I

On March 3, 1992, Alan Wade Johnson filed suit, pro se,
agai nst the El Paso County Sheriff's Departnent and several of its
enpl oyees, in their individual and official capacities,! under 42
US C § 1983 alleging the unconstitutional censorship of his
incomng mail while he was confined in the EIl Paso County Detention

Facility as a pretrial detainee. Specifically, Johnson conpl ains

that a greeting card and letter were censored and returned to his
sister marked "no cards allowed"; that several photographs of his
girlfriend in lingerie were returned to his girlfriend marked
"phot os unacceptabl e"; that a catal og he had ordered from General
Motors was rejected pursuant to a total ban on catal ogs; and that
he never received any notice when incomng mail was censored and

returned. In response to these conplaints, the defendants filed

"For purposes of liability, a suit against a public official
in his official capacity is in effect a suit against the [ ocal
governnent entity he represents.” Miirena v. Foti, 816 F.2d 1061
1064 (5th Cr. 1987) (citing Kentucky v. Graham 473 U. S. 159
(1985) and Brandon v. Holt, 469 U. S. 464 (1985)), cert. denied, 484
U S. 1005 (1988).




their original answer on March 23 raising the affirmative defenses
of absolute and qualified imunity.

Shortly thereafter, during discovery, Johnson served upon
Sheriff Leo Samaniego a request for production of docunents.
Def endant Samani ego conplied with Johnson's requests, in part, and
objected to the requests, in part. On May 11, 1992, Sheriff
Samani ego filed a notion for protective order, requesting the court
that he not be required to produce certain parts of the information
requested. The magistrate judge granted, in part, and denied, in
part, this notion for protective order, and the district court
|ater affirnmed the ruling of the nagistrate judge.

On July 6, 1992, Johnson filed a notion for the appoi nt nent of
counsel. The district court denied that notion on July 10. On the

sane day, the district court sua sponte entered an order (the

"Amendnent Order") specifying certain legal deficiencies in
Johnson's conpl ai nt and requiri ng Johnson to anend his conplaint to
satisfy the pleading requirenents of 8 1983 by pleading facts with
sufficient particularity to overcone the defendants' imunity
defenses. On July 27, 1992, Johnson filed an anended conplaint in
response to the Amendnent Order.

On Septenber 16, 1992, however, the district court found that
Johnson's anended conplaint also failed to state facts wth
sufficient particularity to satisfy the pleading requirenents of a

8§ 1983 action, and the court dismssed Johnson's action wth



prejudice, ("Order of Dismissal"). Judgnent was entered in favor
of the defendants, and this appeal was filed before this court.
|1

Johnson rai ses three main i ssues on appeal. First, he asserts
that the district court erred in denying him appointed counsel
Second, Johnson asserts that the trial court erred in allow ng the
grant of the protective order stating that Sheriff Samaniego did
not have to produce certain information. Finally, Johnson contends
that the district court erred in dismssing his claim wth
prejudice on the basis that his pleadings |acked the requisite
factual specificity to overcone the defendants' claimof inmmunity.

As the case cones to us, the primary issue is whether the
district court properly di sm ssed Johnson's first anended conpl ai nt
for failing to state facts with sufficient particularity to satisfy
the pleading requirements of a § 1983 cause of action. W find
that the district court erred in determning that Johnson's
conplaint lacked the requisite factual specificity, but we,
nonet hel ess, affirmthe district court, in part, holding that the
i ndi vi dual defendants are entitled to qualified imunity from nost
of Johnson's clains. W reverse the district court, however, in
its dism ssal of Johnson's remaining claimagainst the individual
defendants and in its dismssal of Johnson's clai ns agai nst El Paso
County, and we remand this case for further proceedings.

In its Septenber 16, 1992, Order of Dismssal, the district

court held that Johnson's conplaint failed to state facts wth



sufficient particularity to satisfy the pleading requirenents of a
§ 1983 cause of action. Accordingly, the district court dism ssed
Johnson's conplaint with prejudice. W find that the district
court's reasoning was in error.?

First, the United States Suprene Court has now made cl ear that
a hei ghtened pl eadi ng standard cannot be required in 8§ 1983 cases
wth respect to allegations of |local governnent liability.

Leat herman v. Tarrant County Narcotics Intelligence & Coordination

Unit,  US __ , 113 S.Ct. 1160, 1162 (1993) (stating that a
| ocal governnent entity can be inmune fromliability, but is not
imune fromsuit). Accordingly, with respect to Johnson's clains
agai nst the county of El Paso, as a local governnent entity, we
apply the usual pleading requirenents of a sinple and concise
statenent of the claim See Fed. R Cv. P. 8(a)(2). Under this

sinple construction, a Rule 12(b)(6) dismssal for failure to state

2Johnson's conplaint alleges several specific, personal
injuries that he suffered as a pretrial detainee in the El Paso
County Detention Facility. He asserts that his injuries resulted
from the manner in which his incomng mail was handled by the
defendants. First, Johnson's conplaint specifically alleges that
his sister mailed hima greeting card and letter. He states that
he never received these itens, however, because they were censored
and returned to his sister marked "no cards all owed." Furthernore,
Johnson conpl ains that his girlfriend sent hi mseveral photographs
of herself inlingerie, but these too were returned to the sender--
t hese were mar ked "phot os unacceptabl e.” Next, Johnson pl ead facts
to show that on July 3, 1991, a catalog that he had ordered from
Ceneral Motors was rejected and returned to the sender pursuant to
a total ban on catalogs. Finally, Johnson conplains that he has
been injured because he was unable to find out who had witten to
hi mduring his detai nment because he never received any noti ce when
incomng nmail was censored and returned, even though mail was
censored and returned on nunerous occasi ons.



a cl ai mupon which relief can be granted should only be granted if
it appears to a certainty that Johnson would not be entitled to
recover under any state of facts that could be proved i n support of

his claim See Hospital Bldg. Co. v. Trustees of Rex Hosp., 425

US 738 (1976); Heaney v. U. S. Veterans Admn., 756 F.2d. 1215,

1217 (5th Gr. 1985). dearly, under this standard, the district
court should not have dism ssed Johnson's clains against El Paso
County on grounds | ack of factual specificity in his conplaint. He
all eged facts sufficient to support a claimagai nst the county that
will withstand the Rule 12(b)(6) notion to dismss.

Wth respect to Johnson's 8§ 1983 cl ai ns agai nst t he i ndi vi dual
officers of the El Paso County Sheriff's Departnent, however, this
circuit generally does apply a heightened pleading standard.

Elliott v. Perez, 751 F.2d 1472, 1473 (5th Cr. 1985).® This

standard "demands nore than bald allegations and concl usionary
statenents. [The plaintiff] must allege facts specifically
focusing on the conduct of [the defendant] which caused his

injury." Wcks v. Mssissippi State Enploynent Servs., 41 F. 3d

991, 995 (1995). That hei ghtened pl eadi ng standard requires that

W made clear in Wcks v. Mssissippi State Enpl oynent
Services, 41 F.3d 991, 995 n.11 (5th GCr. 1995), that,
notw t hstandi ng Leathernman, we will apply a heightened pleading
requi renment in cases involving the qualified inmnity of individual
governnent officials. Until this issue is decided en banc by the
court, see Schultea v. Wod, 27 F.3d 1112 (5th Cr. 1994), reh'g en
banc granted (Aug. 26, 1994), Wcks is the lawof the circuit which
we are bound to follow Thi s hei ghtened pleading requirenent,
nonet hel ess, is not determ native in this case.




"[w hen governnent officials are likely to invoke qualified
immunity . . . a conplaint [should] state factual detail and
particularity including why the defendant-official cannot maintain

the immunity defense." Colle v. Brazos County, Tex., 981 F.2d 237,

246 (5th Gr. 1993). W find that in the case before us, Johnson's
anended pleadings are nade with enough factual specificity to
survive either a sinple or a heightened pleading requirenent.
Thus, wth respect to Johnson's 8 1983 clains against the
i ndi vidual officers of the El Paso County Sheriff's Departnent, we
find that the district court erred in dismssing Johnson's
conplaint for lack of factual specificity.

We do not find it necessary, however, to reverse the district
court, intoto. The inport of the hei ghtened pl eadi ng requirenent
is to enable the district court judge to determ ne whether the
plaintiff has stated a claim upon which relief can be granted,
i ncluding the question of whether the plaintiff can overcone the
immunity clainmed by the defendants. Elliott, 751 F.2d at 1480
Today, we affirm in substantial part, the district court's
di sm ssal of Johnson's clains against the individual defendants,
because even in the Iight of Johnson's fact specific pleadings, the
i ndi vidual defendants are entitled to immunity from nost of
Johnson's clains as a matter of |aw

As previously noted, Johnson brought this suit agai nst both E
Paso County and the officers of the El Paso County Sheriff's

Departnent in their individual capacities. W wll first address



Johnson's cl ai ns agai nst the county: "[L]ocal governnent liability
under section 1983 is established only where the "execution of a
governnment's policy or custom whether nmade by its | aw makers or by
t hose whose edicts arguably or acts may be fairly said to represent

official policy, inflicts the injury."" Mirena v. Foti, 816 F.2d

1061, 1064 (5th Gr. 1987) (quoting Mnell v. Departnent of Socia

Services, 436 U.S. 658, 694, 98 S. Ct. 2018, 2037-38 (1978)); see
also Gty of Canton v. Harris, 489 U. S. 378, 385, 109 S.Ct. 1197

(1989). O herwise, a local governnent is said to be imune from
liability. Mnell, 436 U.S. at 694; 98 S.Ct. at 2037-38; see also
Leat her man, UusS at __ , 113 S.C. at 1162.

Johnson's case clearly should not have been dism ssed for
failure to state a claimagai nst El Paso County. Johnson conpl ai ns
of specific instances in which his incomng mail was censored and
returned to the sender, allegedly causing constitutional injury to
him Johnson's conplaint also specifically alleges that the action
taken with respect to this mail was pursuant to a custoni policy of
the Sheriff's Departnent. In several instances, Johnson quite
clearly references and even attaches an |nmate Handbook and an
Interoffice Menorandumto support the contention that his mail was
rejected pursuant to the policies and custons of the detention
center. |In other instances, Johnson alleges that he foll owed the
grievance procedures to correct his injury but got no relief from
the officials of the facility--people whose edicts arguably could

be said to reflect the official policy of the facility.



Johnson further asserts in his conplaint that he was injured
by his inability to find out who wote to him during his
det ai nnent . He alleges that no nethod of notification is
establ i shed in the handbook on incom ng nmail, and he expl ai ns that
al t hough given an opportunity, the officials of the facility took
no action to correct the problemof notification. El Paso County,
therefore, was not entitled to dism ssal of Johnson's clains, and,
accordingly, we remand this case for the district court to consider

nore fully Johnson's constitutional clains agai nst El Paso County.*

“The district court should consider on remand whether
Johnson's proffered evidence raises any viable constitutional
injury under Turner v. Safley, 482 U S. 78, 107 S.Ct. 2254 (1987).
We make no determnation as to the nerits of Johnson's clainms. W
woul d  enphasi ze, however, t hat the expertise of prison
admnistrators is to be respected by the courts, because prison
admnistration is "a task that has been commtted to the
responsibility of [the l|egislative and executive] branches" and
"“courts are ill equipped to deal with the increasingly urgent
probl enms of prison adm nistration.'" 1d. at 84, 107 S. Q. at 2259
(quoting Procunier v. Martinez, 416 U. S. 396, 405-06 (1974)). It
is, however, the duty of the courts to protect the prisoner's right
to have prison regul ati ons concerning i ncomng mail be "reasonably
related to legitinate penological interests.” Thornburgh v.
Abbott, 490 U. S. 401, 404, 109 S.Ct. 1874, 1877 (1989); Turner, 482
U S at 89 (1987).

The Suprenme Court in Turner established that several factors
must be balanced in order to determ ne whether a reasonable
relati onshi p exi sts between the questioned policy of mail rejection
and a legiti mate penol ogical interest. See Thornburgh, 490 U S. at
414. The factors are: 1) whether the governnental objective
underlying the regulation is legitimte and neutral, and whether
thereis arational rel ationship between the governnental objective
and the challenged reqgulation; 2) whether alternative neans of
exercising the asserted right remain open to prison inmates; 3)
whet her the accommobdati on of the asserted right would significantly
i npact others in the prison, including guards and innates; and 4)
whether there are "ready alternatives" to the «challenged
regul ation, the | ack of which is evidence of reasonabl eness and t he
exi stence of which points to unreasonabl eness although this test is




The cl ai s agai nst t he i ndi vi dual defendants, however, require
a different analysis. For a defendant pleading qualified inmunity
to be liable, the defendant official's conduct nmust have viol ated
"clearly established statutory or constitutional rights of which a
reasonabl e person would have known." Harl ow, 457 U S. at 818
(1982). In other words, even if it is decided that El Paso,
pursuant to its policies and practices, violated Johnson's
constitutional rights by rejecting incomng mail in a manner that
is not reasonably related to a | egiti nmate penol ogi cal interest, the
i ndi vi dual defendants could not be held personally |iable under §
1983 unless Johnson's constitutional rights were "clearly

established" at the tinme these events took place. See Stem v.

Ahearn, 908 F.2d 1, 5 (5th Cr. 1990), cert. denied, 498 U S. 1069,

111 S.Ct. 788 (1991).

In order for a constitutional right to be clearly established,
"[t]he contours of the right nust be sufficiently clear that a
reasonable official would understand that what he was doing

violates that right." Anderson v. Creighton, 483 U S. 635, 640,

107 S. . 3034, 3039 (1987). Applying this standard, we find that
the individual defendants in the present case are entitled to
imunity from suit on all but one claim nmade against them by
Johnson. As to that single claim however, we find that Johnson's

constitutional rights were sufficiently defined, so that a

not a "least restrictive alternative" test. Turner, 482 U.S. at
89-91, 107 S.Ct. at 2262.

-10-



"reasonabl e official would understand that what he was [al | egedl y]
doing violates that right." Id.

In 1987, the Suprene Court, in Turner v. Safely® clearly

established that a prisoner has a right to have prison regul ati ons
concerning incomng mail be "reasonably related to legitimte

penol ogical interest." See Turner, 482 U S. at 89, 107 S.C. at

2261. In the sane case, the Suprene Court developed a nulti-
factored bal ancing test that courts nust apply to determ ne whet her
a reasonabl e rel ationship exists between the questioned policy of
mail rejection and a legitimate penological interest. See
Thor nburgh, 490 U S. at 414. The contours of the Turner test,
however, are not "sufficiently clear"” for us to hold that in 1991
there was any "general, well-developed legal principle[]" that
woul d cause a reasonable jail official to know that he or she was
violating Johnson's constitutional rights by rejecting Johnson's

mail as alleged by Johnson in his pleadings. See Jefferson v.

Ysleta Indep. Sch. Dist., 817 F.2d 303, 305 (5th Cr. 1987).

In addition to the conpl ai nts about the rejection of his mail
however, Johnson al so conpl ains about the "lack of notification"
available to alert himto such rejections. Johnson asserts in his
conplaint that he was injured by his inability to find out who
wote to himduring his detainnment. Wth respect to this single

claim we hold that the individual defendants are not entitled to

°482 U.S. 78, 107 S.Ct. 2254 (1987).

-11-



immunity from suit. In 1974, the Suprene Court quite clearly
establ i shed that there nust be sonme "m ni numprocedural safeguards"”
to acconpany the decision to censor or withhold delivery of a

particular letter. Procunier v. Martinez, 416 U. S. 396, 417-18, 94

S.C. 1800, 1814 (1974)). |In that case, the Suprene Court required

that an inmate be notified of the rejection of a letter
witten by or addressed to him that the author of that
| etter be given a reasonabl e opportunity to protest that
decision, and that conplaints be referred to a prison
of ficial other than the person who originally di sapproved
t he correspondence.

Id. (enphasis added). Certainly after Mrtinez, a "reasonable
official would understand that [failing to notify Johnson of the
rejection of a letter addressed to him violates [Johnson's

constitutional rights]." See Anderson v. Creighton, 483 U S. 635,

640, 107 S.C. 3034, 3039 (1987).
Accordingly, we affirm the district court's dismssal of

Johnson's "rejection" clains agai nst the individual defendants on
the basis that these individual defendants are entitled to
qualified imunity, but we reverse the district court's dism ssal

of Johnson's "notification" <claim against the individual

def endant s. As previously noted, we also reverse the district
court to the extent that it dism ssed Johnson's clains agai nst the

county of El Paso.®

8Johnson also contends that the district court erred in
denyi ng hi mappoi nted counsel. A district court has the discretion
to appoint counsel, if doing so would advance the proper
adm nistration of justice. 28 U S. C. 8§ 1915; Uner v. Chancellor,
691 F. 2d 209, 213 (5th Gr. 1982). Cenerally speaking, however, no

-12-



right to counsel exists in a 8 1983 case. Hardwick v. Ault, 517
F.2d 295, 298 (5th Cr. 1975).

"The trial court is not required to appoint counsel for an
indigent plaintiff asserting a claimunder 42 U.S.C. 8§ 1983 unl ess
the case presents exceptional circunstances.” Uner, 691 F.2d at
212 (citation omtted); Branch v. Cole, 686 F.2d 264, 266 (5th Cr
1982); Schack v. Florida, 391 F.2d 593 (5th GCr. 1968), cert.
denied, 392 U S 916, 88 S.Ct 2080 (1968). "[T] he existence of
such circunstances will turn on the quality of two basic factors --
the type and conplexity of the case, and the abilities of the
i ndividual bringing it." Branch, 686 F.2d at 266.

W cannot say that this case presents any exceptiona
circunstances to indicate that the district court abused its
di scretion in denying Johnson appoi nted counsel. Accordingly, we
affirmthe district court in this ruling.

Johnson al so appeals the district court's order affirm ng the
magi strate judge's protective order stating that Sheriff Samani ego
did not have to respond to various discovery requests nmade by
Johnson. It is true that a party generally "may obtain di scovery
regarding any matter . . . which is relevant to the subject matter
involved in the pending action.”" Fed. R Cv. P. 26(b)(i). But it
is also true that ""[c]ontrol of discovery is conmtted to the
sound di scretion of the trial court, and its discovery rulings wll
be reversed only where they are arbitrary or clearly
unreasonable.'" WIllianson v. USDA, 815 F.2d 368, 373 (5th Gr.
1987) (quoting Mayo v. Tri-Bell Industries, Inc., 787 F.2d 1007,
1012 (5th Cr. 1986).

In the present case, on July 20, 1992, the district court
affirmed the June 23, 1992, discovery order of the nmagistrate
judge. Concluding that Johnson requested information that was too
broad, irrelevant, and an undue burden on the defendants, the
magi strate judge granted the defendants' notion for a protective
order as to nost of Johnson's forty requests for production of
docunents. We think that the district court abused its discretion
in excluding substantially all discovery. As we hold today,
Johnson has clearly nade a colorable claimrelating to policies
regarding the rights of prisoners to receive and be nade aware of
incomng mail. The district court should, therefore, reconsider
its decision so as to allow Johnson a reasonable opportunity to
di scover information that is relevant to his clains. O course,
Johnson nust not be allowed to abuse the discovery process and
pl ace unreasonable, irrelevant, or unnecessarily burdensone
di scovery demands on the county. We | eave Johnson's specific
requests in the capable and fair hands of the district court.

- 13-



1]

We thus conclude that the district court erred in dism ssing
Johnson's cl ains agai nst El Paso County. Johnson's pl eadi ngs were
sufficiently fact specific, and the county is entitled to no
dismssal in this case on the face of the pleadings. Simlarly,
the district court erred in dismssing Johnson's "lack of
notification" claimagainst the individual defendants. W affirm
the district court, however, wth respect to its dismssal of
Johnson's ot her cl ains agai nst the individual defendants, because
even though Johnson's pleadings were fact specific, he has no
sustainable <claim that the individuals violated a clearly
establ i shed constitutional right. Wth respect to those particular
clainms, therefore, the individual defendants are immune from suit
as a matter of law W further affirmthe district court inits
deni al of appointed counsel. We, however, reverse the district
court's discovery order of July 24, 1992, which affirnmed the
magi strate judge's protective order of June 23, 1992, concerning
the forty requests for docunent production, and we renmand Johnson's
di scovery requests for consideration in the |ight of this opinion.
The judgnent of the district court is hereby

AFFI RMVED in part and REVERSED and REMANDED in part.
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