IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8493
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

VI NCENT ANTHONY MORRI SON,
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W92-CR-47-1
~ June 24, 1993
Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

In order to obtain a conviction for felon in possession of a
firearm the Governnent nust prove that the defendant was a
convicted felon; that he thereafter know ngly received or
possessed or transported a firearm and that his receipt, or

possession, or transportation of the firearmwas in or affecting

interstate comerce. See United States v. Dancy, 861 F.2d 77, 81

(5th Gir. 1988).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Morrison chal l enges only the possession aspect of the crine.
He deni es that he possessed the gun found in his bag |ocated in
an apartnent where he was staying. Because Mrrison did not nove
for a judgnent of acquittal when the Governnent rested its case
or at the close of all the evidence, his conviction is reviewed

for plain error. United States v. Pierre, 958 F.2d 1304, 1310

(5th Gr.) (en banc), cert. denied, 113 S.C. 280 (1992); Fed. R

Ctim P. 29. Plain error, or a manifest m scarriage of justice,
occurs only if the record contai ned no evidence suggesting qguilt
or if evidence on a key elenent of the offense was so weak that a
convi ction woul d be shocking. Id.

|1l egal possession of a firearmmay be either constructive

or actual. United States v. Knezek, 964 F.2d 394, 400 (5th Gr.

1992). " Constructive possession' has been defined as ownership,
dom ni on, or control over the contraband itself, or dom nion or

control over the prem ses in which the contraband is conceal ed.”

United States v. Smth, 930 F.2d 1081, 1085 (5th Gr. 1991)

(enphasis in the original). The Governnent may prove that
contraband is possessed know ngly with circunstantial evidence.

United States v. MKnight, 953 F.2d 898, 901 (5th Gr.), cert.

denied, 112 S. C. 2975 (1992).

Considering that the gun was in Mrrison's nearby open bag,
in an apartnment where he was staying, with a letter addressed to
hi mand a check nmade out in his nane, it was not plain error for
the jury to find that Morrison know ngly possessed the weapon.

Al t hough Morrison's girlfriend, who apparently al so used the

apartnent, testified that the gun belonged to her, the jury was
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entitled to disregard her testinony as to ownership of the gun

and use of the bag. Morrison's conviction is AFFI RVED



