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KAZEN, DI STRI CT JUDGE. *

Cl yde Ray Devers and Sam Larry Reyes were convicted by a jury
of Count One of the Second Superseding Indictnent, charging a
conspiracy to distribute anphetamne in violation of 21 U S. C
88841(a) (1) and 846. Both Appellants filed tinely notices of

appeal and assign several points of error. W now affirm

IDistrict Judge of the Southern District of Texas, sitting
by desi gnati on.

*Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



FACTS

These conpanion appeals arise out of a foiled schene to
manuf act ure and di stri bute anphetam ne i n central Texas. Beginning
in Septenber of 1988, I|aw enforcenent officials began an
investigation into a drug distribution network all egedly headed by
M ke Wayne Royal s. At defendants' trial, the Governnent argued
that Royals was the |eader of a drug organization that involved
approximately twenty-six (26) i ndi vi dual s, i ncluding both
Appellants. A key figure in this organization was Joseph Tayl or
Mar khum The evidence at trial disclosed that Appellant Reyes and
Mar khum were partners in the distribution of anphetam ne.
Li kewi se, fromthe latter part of 1990 until m d-1991, Markhum and
Appel lant Devers were partners in anphetam ne distribution.
Mar khum eventually refused to deal wth either Reyes or Devers
because of drug deal s gone sour.

I n August of 1990, Waco police executed a search warrant at
2711 Sunmer Street, where Reyes rented a roomfromhis nother. The
search uncovered drug trafficking paraphernalia, i ncl udi ng
syringes, spoons, plastic bags, an electronic and triple-beam
scale, a police radio scanner, drug |ledgers, and a .38 caliber
pi stol and | oaded clip. The police also discovered a surveillance
canera nounted on the garage of the residence and focused on the
driveway. The canera's nonitor was |ocated in Reyes' bedroom In
Novenber of 1990, Waco police executed a second search warrant at
2711 Summer Street and discovered additional evidence of

Appel lant's involvenent in the distribution of anphetam ne. On



July 26, 1991, Waco police executed a search warrant at the nobile
home residence of Appellant Devers and discovered a .45
sem automatic pistol, |oaded clips, amunition, a digital scale,
vi al s contai ni ng net hanphet am ne, and several notations regarding
drug transacti ons.

1. COCONSPI RATORS' CONVI CTI ONS

Devers argues that evidence that nontestifying coconspirators
had pleaded guilty was inproperly brought before the jury and
constitutes plain error under U.S. v. Leach, 918 F. 2d 464 (5th Cr
1990) . Devers further argues that evidence that Jimy Dean
Saul ters and Markhum testifying coconspirators, had pl eaded guilty
was admtted wthout an imediate |limting instruction and
therefore also constitutes plain error.

O ficer WI kerson, the prosecution's first witness, testified
on direct exam nation that approximtely twenty-six persons were
involved in the anphetam ne distribution conspiracy and that
thirteen persons had been naned in the indictnment. The prosecution
elicited fromWI kerson no testinony regardi ng the disposition of
any of the coconspirators' cases. Afterward however, counsel for
Reyes, whil e cross-exam ning Wl kerson, injectedintothetrial the
i nformation regardi ng the coconspirators' guilty pleas.? Appellant

Devers made no objection and requested no limting instruction.

2 The foll owi ng exchange took place between W1 kerson and
Reyes' counsel

(counsel ): Ckay. And the rest of them have pled guilty or
gone on doing their thing, is that right?

(Wl kerson): | believe so, yes, sir.

3



"Qur precedents have nmade it abundantly clear that evidence
about the conviction of a co-conspirator is not adm ssible as

substantive proof of the guilt of a defendant." United States v.

Handly, 591 F. 2d 1125, 1128 (5th Gr. 1979). Although reference to
such convictions by the prosecutor may constitute plain error, "a
defendant will not be heard to conplain of its adm ssion when he
i nstigates such adm ssion, or attenpts to exploit the evidence by
frequent, pointed, and direct references to the coconspirator's
guilty plea." Leach, at 467

To determ ne whether plain error exists, this Court considers
such factors as "the presence or absence of alimting instruction,
proper evidentiary purpose for introduction of the guilty plea,

i nproper enphasis or use of the plea as substantive evidence, and

whet her the introduction was invited by defense counsel." Id.
Here, the prejudicial information was not elicited by the
prosecution but rather by Devers' co-defendant. This is a

significant distinction, at least in the plain error analysis,
especially since there is no suggestion of any antagonism or
conflicting defenses between the two defendants. Further, the
reference to other defendants' pleading guilty or otherw se having
"gone on doing their thing" |eaves open an inference that sone
pl eaded guilty while others were discharged wthout liability,
| essening any prejudicial effects fromthe conment. Moreover, the
district court properly cautioned the jury in its charge that the
convi ctions of witnesses "have been brought to your attention only

because you may wi sh to consi der them when you deci de whet her you



believe the witness's testinony." (enphasis added) The district
court also instructed the jury that "the fact that an acconplice
has entered a plea of guilty to the offense charged is not
evidence, in and of itself, of the guilt of any other person."3
These instructions sufficiently cautioned the jury that other
defendants' guilty pleas should not create an inference of guilt

agai nst the defendants on trial. United States v. Borchardt, 698

F.2d 697, 701 (5th Cr. 1983). Al though it mght have been
preferable to have also cautioned the jury at the nonent the
al | edgedly prejudicial information was introduced, such a
cont enpor aneous i nstruction is not absolutely required. 1d. at 701
(cautionary instruction appears to have been given in general

charge); cf., United States v. Abravaya, 616 F.2d 250, 251-52 (5th

Cir. 1980) (no plainerror intrial judge's instructions to jury at
end of trial which included repeated references to coconspirators

guilty pleas); United States v. Baete, 414 F.2d 782, 784 (5th Cr

1969) ("a clear and strong cautionary instruction should be deened
sufficiently curative"). Finally, there 1is absolutely no
i ndication that the prosecution attenpted to use the guilty pl ea of

any ot her indicted coconspirator to create an i nference of Devers

3 Devers also argues that this instruction is erroneous
because it inplies that a plea of guilty is evidence of another's
guilt when considered with other evidence. This identical
instruction has been previously approved by this Court in United
States v. Abravaya, 616 F.2d 250, 251-52 (5th Cr. 1980), and is
found in this Crcuit's Pattern Jury Instructions at 81.16 (West
1990). While Devers' argunent has superficial semantical appeal,
in the absence of any objection it clearly does not constitute
plain error.



guilt. Leach, at 467. We conclude that the brief nmention of
guilty pleas by nontestifying coconspirators, under t he
circunstances of this case, was not plain error.

Devers al so argues that the trial court conmtted plain error
in connection with the nmention of the guilty pleas entered by
testifying coconspirators Saulters and Markhum  The prosecuti on,
as well as Devers and Reyes, elicited the fact of the guilty pleas
by Saulters and Markhum during questioning as to their plea
bargains with the governnent. Devers conplains only that no
limting instruction concerning these pleas was i nmedi ately given
by the district court, even in the absence of any request by Devers
or anyone else. The trial court's cautionary instructions inits
final charge were sufficient to avoid plain error in this regard.

2. JURY | NSTRUCTI ONS

Devers next argues that the trial court commtted plain error
in failing to instruct the jury that it nust unaninmously find him
guilty of "one particular conspiracy.” The case went to trial on
a Second Superseding |ndictnent. Count One described only one
conspiracy, allegedly involving both defendants and others naned
and wunnaned, wth only one object, nanely to distribute
anphetam nes. The district court instructed the jury on each count
and told the jury that its verdict nust be unani nous.

Devers' actual contention is that, despite the allegation of
only one conspiracy, the evidence showed the existence of two
separate conspiracies. Specifically, Devers contends that the

evi dence showed a conspiracy between hinsel f and Markhumt hat began



in late 1990 and ended in May 1991, and thereafter, beginning in
June 1991 and ending three nonths later, a separate conspiracy
between hinself and Saulters. Devers argues that the trial court
commtted plain error by failing to instruct the jury that it nust
unani nously agree on one or the other of these two conspiracies.
Contrary to Devers' assertions, the evidence at trial
establ i shed one conspiracy that enbraced, anong others, Devers,
Mar khum and Saul ters. Devers was involved in the purchase and
sal e of anphetam ne with Saul ters and Mar khum si nul t aneously. The
evi dence di scl osed that between | ate 1990 and May or June of 1991,
Devers and Markhum were partners in the distribution of
anphet am ne. Mar khum testified extensively to providing Devers
with the drug. In June of 1991, Devers and Saulters noved in
together at 3030 Cole Street in Waco, Texas. Saulters testified
that fromthat tine until about three nonths |ater, he and Devers
sol d anphetam ne together. Saulters further testified that he
received the anphetam ne from Devers. Furthernore, Saulters
testified to receiving, and Markhumtestified to pl acing, tel ephone
calls to the Cole Street residence intended for Devers. The
over | apping participation of Devers, Saulters, and Markhumin the
common schene to market anphetamnes is sufficient to establish

that one overall conspiracy existed, as charged. Ct., United

States v. Richerson, 833 F.2d 1147, 1152-55 (5th Gr. 1987)
(describing factors determning whether a single or multiple
conspiracies exist). Moreover, even assum ng t he evi dence reveal ed

t he possi bl e existence of multiple conspiracies, the trial court's



instructions to the jury provided the correct guidance.* United
States v. Harris, 932 F.2d 1529, 1535 (5th Cr. 1991). Devers

claimof error inthis regardis neritless. See, United States v.

Devi ne, 934 F.2d 1325, 1340 (5th Cr. 1991).

Both Devers and Reyes claim other plain errors in the trial
court's conspiracy charge. Each contends that the charge omtted
an essential elenent of the offense, albeit in different respects.
Anmong ot her things, the charge infornmed the jury that, to convict
of conspiracy, the governnent nust prove that two or nore persons
in sone way canme to a nutual understanding to try to acconplish an
unl awful plan as charged in the indictnent, and that the defendant
willfully becane a nenber of "such conspiracy." Devers contends
that proof that a defendant "willfully beconmes a nenber" of the
conspiracy is not the sane as proof that he personally cane to a
mut ual understandi ng with another person to conmt the crinme. The
charge contained other |anguage neking it clear that guilt of a

conspiracy requi res know ng and wil |l ful participationina crimnal

4 The trial court instructed the jury as foll ows:

I n your consideration of the conspiracy offense as all eged
in the indictnent you should first determne, fromall of
the testinony and evidence in the case, whether or not the
conspiracy existed as charged. |f you conclude that a
conspiracy did exist as alleged, you should next determ ne
whet her or not the defendant willfully became a nenber of
such conspiracy.

I f you find that the conspiracy charged did not exist, then
you nust return a not guilty verdict, even though you find
that sonme ot her conspiracy existed. If you find that a

def endant was not a nenber of the conspiracy charged in the
i ndictnment, then you nmust find that defendant not guilty,
even though that defendant may have been a nenber of sone
ot her conspiracy.



schene.® Devers disnisses this | anguage as "abstract statenents"
whi ch nerely suggest factors that m ght be considered by the jury
but which nevertheless fail to contain the essential elenents of
the crine.

Reyes' conplaint 1is equally technical. As previously
indicated, the trial judge instructed the jury that the governnent
must prove that the defendant "willfully" becane a nenber of a
conspiracy and |l ater defined "wllfully" to nmean that the def endant
acted voluntarily and purposely, with a specific intent to do
sonet hing that the Jlaw forbids. Notw t hst andi ng those
instructions, along with the | anguage quoted in footnote 4, Reyes
neverthel ess contends that the instructions did not require the
governnent to prove that Reyes "knew of the conspiracy."

The court easily concludes that the conspiracy instructions
adequately and sufficiently covered the el enents of the of fense and

were substantially simlar to those approved by this Court in

SOne may becone a nenber of a conspiracy w thout know ng al
of the details of the unlawful schenme or the identities of al
the other alleged conspirators. |f the defendant understands the
unl awful nature of the plan or schene, and know ngly and
W illfully joins in that plan or schene on one occasion, that is
sufficient to convict himfor conspiracy even though the
def endant had not participated before and even though the
def endant played only a mnor part....So, if another person is
acting under the direction of the defendant or if the defendant
j oi ns anot her person and perforns acts with the intent to conmt
a crine, then the | aw holds the defendant responsible for the
acts and conduct of such other person just as though he had
commtted the acts or engaged in such conduct. Notice, however,
t hat before any defendant may be held crimnally responsible for
the acts of others, it is necessary that the accused deliberately
associate hinself in sone way with the crinme and participate in
it wwth the intent to bring about the crine.



United States v. Casto, 889 F.2d 562, 565-66 (5th GCr. 1989). It

is doubtful that the alleged defects noted by Devers and Reyes
constituted error of any kind; they clearly are not plain error.

3. | NEFFECTI VE ASSI STANCE

Devers argues that his trial counsel was ineffective in
several respects: agreeing to accept a verdict of |ess than twelve
jurors in the event not nore than two becane unable to serve;
erroneously permtting the introduction of highly prejudicial
information; failing to request the court to instruct the jury in
several respects; and failing to present an adequate defense.

“"In this circuit the general rule is that a claim of
i neffective assistance of counsel cannot be resolved on direct
appeal unless it has first been raised before the district court.™

United States v. Kinsey, 917 F.2d 181, 182 (5th Cr. 1990). An

exception to this general rule is nade only where the record is
sufficiently developed with respect to the nerits of the claim

Id.; United States v. Bounds, 943 F.2d 541, 544 (5th Cr. 1991)

(substantial details of attorney's conduct required to resolve
claimon direct appeal). Because the record has not been devel oped
Wth respect to the nerits of this claim we decline to resolve it
on direct appeal. Appellant is entitled to pursue his claimfor
i neffective assistance of counsel in accord with 28 U S.C. 8§2255.

4. PREVI QUS DRUG CONVI CTI ON

Reyes argues that the trial court erred by admtting evi dence
of a state conviction for possession of nethanphetam ne w thout

conducting a hearing outside the jury's presence, or articulating
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reasons for admtting the evidence under Fed.R Evid. 404(b), or
giving the jury a sinultaneous limting instruction. Reyes asks
for a remand so that the trial court my reconsider the
adm ssibility question.

In his opening statenent, the prosecutor nade reference to
Reyes' <conviction; no objection was nmade, nor was a limting
instruction requested. Again, during its re-direct exam nation of
O ficer Dieterich, the prosecution made reference to Reyes' state
convi ction; no objection was nmade, nor was a limting instruction
requested. Not until the governnent offered into evidence a copy
of the state court judgnent did Reyes object on the grounds that
the evidence was inadm ssable under Fed.R Evid. 404(b) and was
irrelevant, inmmterial, and prejudicial. The district court,
W t hout explanation, admtted the judgnent over Reyes' objection.
Reyes did not specifically request an on-the-record bal anci ng of
t he probative val ue and prejudicial effect of the prior conviction,
nor did he request a contenporaneous |limting instruction.
Nevert hel ess he now contends that the court should have conducted
such a bal ancing on the record and should have articul ated on the
record its reasons for admtting the evidence. He further appears
t o suggest that, because he did not testify at his trial, there was
no legitimate reason to admt evidence of the conviction.

The governnent cont ends on appeal that the evidence of Reyes
prior conviction was not extrinsic but rather intrinsic, claimng
that the state court conviction was "inextricably intertw ned" with

ot her evidence of the crines charged in the federal indictnent.

11



United States v. Randall, 887 F.2d 1262, 1268 (5th Cr. 1989).

While this argunent is not inplausible based on the record, it is
not the theory enployed at the trial. In his closing instructions,
the trial court clearly treated this evidence as extrinsic, telling
the jury that it was admtted for |imted purposes such as
determ ni ng Reyes' state of nmind, know edge, or intent.® W wll
anal yze the evidence accordingly.

Regar dl ess of whether Reyes testified at trial, the nere entry
of a not-guilty plea in a conspiracy case sufficiently raises the
issue of intent to justify the admssibility of extrinsic offense

evidence. United States v. Gordon, 780 F.2d 1165, 1174 (5th Cr

1986). The requirenent that the court articulate onthe recordits
bal ancing of the probative value and prejudicial effect of
extrinsic evidence generally nust be triggered by a request from

the affected party. United States v. Zabaneh, 837 F.2d 1249, 1264

(5th Gr. 1988). Reyes did not specifically nmake such a request at

5The conpl ete instruction was:

During the course of this trial, you have heard

evi dence that Defendant Sam Larry Reyes was previously
convicted of an offense simlar to the one charged in
this case. You must not consider this evidence in
deciding if he commtted any act charged in the

i ndictnment. However, you may consider this evidence
for other, very limted purposes. You may only
consider this evidence to determ ne: Whether he had the
state of m nd, know edge or intent necessary to commt
the crime charged in the indictnent; or whether he had
a notive or the opportunity to commt the crinme charged
in the indictnent; or whether he acted according to a
pl an or made preparation; or whether he commtted an
act for which he is on trial by m stake or accident.
These are the |imted purposes for which evidence of
the other conviction may be consi dered.

12



the tinme the conviction was offered into evidence. He did,
however, object to the evidence and had earlier filed a notion in
i mne asking that evidence of other convictions not be nentioned
W thout a prior determnation of their adm ssibility outside the
presence of the jury. Under these circunstances, the better course
undoubt edly woul d have been for the trial judge to articulate on
the record his reasons for admtting the evidence. Considering the
simlarity of intent between the state and federal cases and their
close tenporal proximty, there is little doubt that the state

convi ction woul d be highly probative of intent. See, United States

v. Devine, 934 F.2d 1325, 1346 (5th Gr. 1991). W also note that
the evidence against Reyes was otherw se overwhel mng; that the
prosecuti on made only passing reference to the state conviction and
never attenpted to persuade the jury to base its verdict upon that
fact; and that the jury al ready knew from ot her evi dence about the
di scovery in Reyes' bedroom of the anphetam ne which fornmed the
basis of the state court conviction. W are convinced under these
circunstances that any error in the admssibility of this

conviction was harnm ess beyond a reasonabl e doubt. See United

States v. Wllians, 957 F.2d 1238, 1244 (5th Gr. 1992).
5. CHAIN OF CUSTODY

Reyes next argues that the trial court erroneously admtted
into evidence drugs seized and the |aboratory results of those
drugs where the proper chain of custody was not established. This
claim is wunsupported by argunent or citation to supporting

authority and can therefore be consi dered abandoned. Fed.R App.P

13



28(a)(4); United States v. Lindell, 881 F.2d 1313, 1325 (5th Cr.

1989) . In any event, we have previously held, assumng a prinm
facie showing of authenticity is nmade, which Reyes does not
di spute, "[w eaknesses in the chain of custody go to the weight--

not the admssibility--of evidence." United States v. Logan, 949

F.2d 1370, 1378 (5th Gr. 1991).
6. DOUBLE JEOPARDY

Reyes next contends that the trial court erred in considering,
during sentencing, drugs seized at his residence on August 29,
1990. Reyes contends that he has already been convicted and
sentenced in state court for the drugs seized and is therefore
bei ng puni shed twice for the sane offense in violation of the Fifth
Amendnent's proscription agai nst doubl e jeopardy.

As a result of the August 29, 1990 search of Reyes' residence,
he was convicted in state court for possession of nethanphetam ne
and was sentenced to twelve years in state prison. The drugs
seized during this search and nade the basis of Reyes' state
conviction were included in the presentence report's drug anount
calculation in this case. Under the dual sovereignty doctrine, the
federal governnent nmmy prosecute and punish a defendant for a
federal offense even after he has been convicted of a state of fense

based upon the sane conduct. Abbate v. United States, 359 U S

193, 194, 79 S. . 666, 670 (1959). Therefore, Reyes' double
j eopardy argunent is neritless.

7. SENTENCI NG

Appel l ants charge that the trial court erroneously cal cul ated

14



their sentences under the Sentencing Guidelines. Both defendants
object to receiving a two-level increase in their base offense
| evel under § 2D1.1(b)(1) of the Federal Sentencing Cuidelines for
possessing a firearm Reyes argues that the adjustnent was
i nproper because the weapon was not |oaded at the tine of its
sei zure

During the search of August 1990, a .38 caliber pistol was
sei zed fromReyes' bedroom along with a loaded clip found directly
across the room in a dresser drawer. Reyes' argunent that 8§
2D1. 1(b) (1) is inapplicable because the weapon was not | oaded when

seized is neritless. See, United States v. Villarreal, 920 F.2d

1218, 1221-22 (5th Gr. 1991) (no requirenent weapon be | oaded);
United States v. Suarez, 911 F.2d 1016, 1018-19 (5th G r. 1990)

(pistol and loaded clip warranted application of § 2D1.1(b)(1));
see also, US S G § 1B1.1 (defining firearm as "any
weapon. ..which...may readily be converted to expel a projectile by
the action of an expl osive").

Devers' conplaint is that the district court failed to nake
specific factual findings to support the § 2D1.1(b) (1) adjustnent.
At sentencing, Devers conceded that in the July 1991 search, a
pi stol was found at the headboard of his bed, and that a trace of
met hanphetam ne was found in a briefcase belonging to Saulters
|ocated in the living room of the trailer hone. However, he
di sputed any connection between the firearm and drug trafficking
activity. At sentencing, during the discussion of this issue, the

prosecutor rem nded the district court of Saulters' trial testinony

15



that drug transactions regularly took place at the trailer and that
the briefcase in question was al so used by Devers. The prosecutor
further argued that the presentence report (PSR) indicated that
drug | edgers and paraphernalia were found in the living roomof the
trailer, sothat it was not clearly inprobable that the weapon was
connected with the offense. Devers did not dispute any of these
facts. The trial court thereafter overrul ed Devers' objection to
the 82D1. 1(b) (1) upward adj ustnent.

Wil e we review application of the guidelines fully for errors
of law, the district court's finding of facts nust be upheld on

appeal unless clearly erroneous. 18 U.S.C. 83742(d); United States

v. Eastland, 989 F.2d 760, 769 (5th Cr. 1993). Adistrict court's
application of the 8 2D1. 1(b) (1) specific offense characteristicis

a factual determ nation reviewed for clear error. United States v.

Devine, 934 F.2d 1325, 1339 (5th Gr. 1992). Qui del i ne
8§2D1.1(b)(1) directs sentencing courts to increase the offense
level for drug offenses by tw points if a firearm or other
danger ous weapon was possessed.’ The comentary provides that
"[t] he adjustnment should be applied if the weapon was present,
unless it is clearly inprobable that the weapon was connected with
the offense.” U S.S.G 82D1.1 comment n. 3.

Devers conplains that the trial court made no findings of

" The del etion of the | anguage "during the conm ssion of the
of fense" from§ 2D1. 1(b) (1) was done to clarify that possession
during conduct related to the offense of conviction, though not
the subject of conviction, is sufficient to justify enhancenent.
See, United States v. Eastland, 989 F.2d 760, 769 (5th Cr
1993); United States v. Paulk, 917 F.2d 879, 882 (5th Cr. 1990).

16



facts to support overruling his objection to the firearm
adj ustnment. However, fromthe exchange between the district judge
and the prosecutor, it is clear that the district court found
sufficient evidence of the presence of drug activity at the trailer

home to justify the adjustnment. As we stated in United States v.

Sher bak, 950 F.2d 1095, 1099-1100 (5th Cr. 1992):

Whil e [defendant] did nmake objections to the PSR s
recommendation...he did not put any particular facts in
di spute.... He offered no rebuttal evidence to refute any of
the facts as set forth in the PSR ... Wen a defendant
objects to his PSR but offers no rebuttal evidence to refute
the facts, the district court is free to adopt the facts in
the PSR wi thout further inquiry. By assigning [defendant] an
of fense | evel of 28, the court obviously adopted the finding
of the PSR ... No further statenent by the court was
necessary for an appellate court to determne the district
court's findings on this issue. (citations omtted)

Because none of the facts that clearly fornmed the basis for the
trial court's sentencing decision was disputed, explicit factua

findi ngs were unnecessary. United States v. Goodnan, 914 F. 2d 696,

697 n.4 (5th Cr. 1990). W therefore conclude that the district
court's application of 82D1.1(b)(1) was not clearly erroneous.
Devers next argues that the trial court erroneously considered
unrel i able hearsay information in calculating the total anmount of
contraband attributable to him In his objections to the PSR
Devers chal |l enged the drug quantities attributed to hi mby vari ous
confidential informants, including Markhum and Saulters. Neither
Devers nor the governnent called Markhumor Saulters to testify at
the sentencing hearing. The governnent relied solely on the
testinony of Oficer Wl kerson, who testified to statenents made to

hi mby Saulters and Markhum On appeal, Devers naintains that the

17



trial court's findings as to the anmount of anphetam ne attri butable
to himwere not supported by conpetent evidence.

Devers' conplaint is apparently based on t he hearsay nature of
the evidence considered by the trial court in reaching its
sent enci ng deci sion. However,

[i]n determ ning the rel evant facts, sentencing judges are not
restricted to information that would be adm ssible at trial.
Any informati on may be considered so long as it has sufficient
indicia of reliability to support its probable accuracy.
Rel i abl e hearsay evidence may be consi dered. Qut - of -court
declarations by an unidentified informant nmay be consi dered
where there is good cause for the nondisclosure of his
identity and there is sufficient corroboration by other neans.
Unreliable allegations shall not be considered.

Sentencing Guidelines 86A1.3 commentary (citations omtted);

United States v. Cuellar-Flores, 891 F.2d 92, 93 (5th Cr. 1989).

Both Markhum and Saulters had testified extensively at trial
regardi ng the nunber and size of drug transactions in which Devers
was i nvol ved. Oficer WIlkerson's sentencing testinony nerely
summari zed this and ot her evidence. This evidence bore sufficient
indicia of reliability to support the trial court's sentencing
deci si on. The record also discloses sufficient reasons for
nondi scl osure of the identity of confidential informants, nanely
their personal safety, and adequate corroboration of their
decl arati ons. For the foregoing reasons, the trial court's
findings regarding the amount of drug attributable to Devers are
not clearly erroneous.

Reyes conplains that the district court used an incorrect
quantity of anphetamine to determ ne the applicable sentencing

gui del i ne range. As stated above, the district court's factua
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findings, including the quantity of drugs enpl oyed to cal cul ate the
sentencing range, wll not be disturbed on appeal unless they are

clearly erroneous. Eastland, at 769; United States v. M chael, 894

F.2d 1457, 1459 (5th G r. 1990); United States v. Pierce, 893 F. 2d

669, 678 (5th Cir. 1990).

In his objections to the PSR, Reyes argued that .66 grans of
anphet am ne found on his brother and 1 gram of anphetam ne seized
from a auto body shop owned by a Tony Garcia were inproperly
attributed to him The district court sustained these objections.
The total anount of anphetam ne attributable to Reyes, 4,217.6

grans, was cal culated by the foll ow ng anounts and sources:

113.5 grans anphet am ne confidential informant
10.5 grans anphetam ne confidential informant
3640 grans anphet am ne Sandra Shook
(debriefing) 453. 6 granms anphet am ne Sandra Shook

(debriefing)

At the sentencing hearing, the probation officer testified that
Sandra Shook informed him that she purchased at |east one-half
ounce of (neth)anphetam ne from Reyes daily for approximately one
year beginning in 1988. The officer also testified that Shook
i nformed hi mthat she had seen Reyes i n possessi on of approxi mately
1-2 pounds of (neth)anphetam ne. Reyes objected that Shook's
statenents were hearsay and untrue and that the use of such
evidence violated his constitutional rights. The district court
overrul ed Reyes' objection. He noted that Shook had testified at
trial and expressly found the evidence received fromher reliable.
As far as the anpunts attributed to confidential informants, the

district court stated these would not change the applicabl e range
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even if deducted and therefore overruled Reyes' objection.

Reyes raises the sane basic objections on appeal. As
previously noted, at sentencing a district court may consider

reliable hearsay evidence. Cuellar-Flores, supra. The defendant

bears the burden of establishing that the information on which the
district court relies is materially wuntrue, inaccurate, or

unreliable. United States v. Anqulo, 927 F.2d 202, 205 (5th Cr

1991).

The probation officer's account of Shook's information
general ly tracked her trial testinony. Reyes' general objectionto
the reliability of the presentence information is insufficient to
carry his burden of establishing its material untruth or
untrustworthiness. 1d. Reyes' further argunent that, in order to
be considered at sentencing, the drugs had to be seized and
analyzed is neritless. |d. W conclude that the district court's
consideration of 3,640 grans and 453.6 grans of anphetam ne based
on the Shook information was not clearly erroneous. Wth respect
to drug anmounts (124 grans) attributed to Reyes by confidenti al
informants, he has failed to establish any prejudice. If these 124
grans were subtracted from the anount considered by the district
court, the sanme base offense |evel would apply.® Therefore, even
assum ng that the district court's inclusion of these anbunts was

erroneous, no change in Reyes' sentence would result, and therefore

8 Base offense level of 30 applies to at least 3.5 kil ogramns
but less than 5 kil ograns of cocaine or other schedule | or |
stinmnulant. See, U S S. G 8§ 2D1.1(c)(7) and comment n. 10.
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remand for resentencing is not required. United States v. Sal azar,

961 F.2d 62, 64 (5th Gr. 1992); United States v. Harris, 932 F. 2d

1529, 1539 (5th Gr. 1991).
CONCLUSI ON
For t he reasons expl ai ned above, the convictions and sentences

of Appell ants are AFFI RVED.
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