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EDI TH H JONES, Circuit Judge:”

Appel I ant Joey Dal e Dul ock pled guilty to two counts of
possession with intent to distribute anphetamne, violating 21
US C 8§ 841(a)(1), and 18 U.S.C. 8§ 2 on January 3 and January 8,
1992. Dul ock was sentenced to concurrent terns of 121 nonths
i nprisonment on each count, followed by five years of supervised

rel ease, a $1,500 fine on each count and a $100 speci al assessnent.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



He has appeal ed four elenents of the sentencing conputation, but
none of these presents reversible error. W affirmthe sentence.

The first three chall enges raised by Dulock all involve
factual determ nations under the Sentencing Quidelines. This court
wll wuphold a district court's sentence if it results from a
correct applications of the Guidelines to factual findings that are

not clearly erroneous. United States v. Chavez, 947 F.2d 742, 746

(5th Gr. 1991).

Dul ock first contends that the district court erred in
calculating the quantity of drugs attributable to him In
particular, he argues that the information relied upon by the
district court in calculating the drug anobunts, particularly that
gl eaned fromhi s co-def endant Bass, was unreliabl e and i naccurate.?
As Dul ock acknow edges, under the Cuidelines the sentencing court
considers drug quantities involved in all transactions which are
part of the sane course of conduct or common schene or plan as the
of fense of conviction. U S. S G 88 1Bl1.3(a)(2), 8§ 2D1.1, comment.
In this case, the information contained in the PSR bears sufficient
indicia of reliability to support the court's sentenci ng deci sion.

See United States v. Sherbak, 950 F.2d 1095, 1100 (5th Cr. 1992).

Each drug transaction utilized by the district court in calculating
Dul ock' s base offense | evel was either independently confirmnmed by

two separate sources or was the result of a validly executed search

1 Al t hough Dul ock contends that the court should have made its factual

determ nations by a clear and convincing standard of proof, that is not the
standard in our circuit, and we see no reason to deviate fromthe preponderance
st andar d.



warrant. Two uncorroborated transactions were not included in the
probation officer's calculation of Dulock's base offense |evel

Moreover, it is the defendant's burden to denonstrate that the
evidence relied upon by the district court at sentencing was

materially untrue. United States v. Rodriguez, 897 F.2d 1324, 1328

(5th Cr.), cert. denied, 111 S. C&. 158 (1990). Dulock failed to

provi de any factual rebuttal for the district court's findings. He
acknow edges, in fact, that if "double counting”" were elimnated,
the drug quantity connected to him although nmuch smaller, would
remain within the base offense | evel that the district court used.

Dul ock' s next challenge to the district court's denial of
a two-level reduction in his base offense | evel for acceptance of
responsibility also founders on the clearly erroneous standard.
Before the Guidelines were anended effective Novenber 1, 1992, a
def endant was required to accept responsibility for all relevant
conduct in order to receive the two-1evel reduction for acceptance

of responsibility. US S. G 8 3El.1(a); United States v. Alfaro,

919 F.2d 962, 968 (5th Cr. 1990). In his initial interviewwth
the probation officer, Dulock stated that he was first introduced
to net hanphetam ne and anphetam ne in May 1991, by Janes Wesl ey
Bass. He al so bl aned Bass for the drugs found in the second search
of his shop, maintained that he did not distribute drugs, and
refused to accept responsibility for any of the rel evant conduct
used to cal cul ate his base of fense | evel, despite the corroboration
of such activity by several sources. Because Dulock clearly failed

to accept responsibility for of fense conduct and fal sely denied his



i nvol venent in relevant conduct, whether his acceptance of
responsibility is determ ned under the current standard or that in
effect at the date of the of fenses, Dul ock does not qualify for the
reduction.

Dul ock's third factual challenge is to the district
court's determnation that he distributed drugs while on probation
for another offense, a determnation that increased his crimna
history fromLevel Il to Level Ill. Dulock was on probation from
Septenber 15, 1988, to March 15, 1989, for harassnent by tel ephone.
The district court adopted the probation officer's finding that
Dul ock had engaged in drug trafficking during that period of tine.
One source used for the PSR indicated that Dul ock had possi bly been
distributing drugs as early as his high school years, and the PSR
traced a pattern of drug distribution as far back as 1985. Several
sources confirnmed that Dul ock distributed drugs out of his bar the
Watering Hole, from 1985 to 1987 using his business as a cover for
distribution activities. Wile he was on probation from 1988 to
1989, Dul ock owned and operated J.D.'s Restoration, an autonobile
repair shop. Several sources, as well as evidence discovered
during searches of the business, confirmed that Dulock was
distributing drugs out of J.D.'s Restoration from 1990 to 1992.
Most inportantly, in a drug enforcenent debriefing of convicted
anphet am ne/ net hanphet am ne di stri butor Janmes Ricky Kinsey within
a nonth after Dulock's probation had ended, Kinsey stated that
Dul ock had been obt ai ni ng mul ti-ounce anount s of

anphet am ne/ net hanphet am ne from Robert Payne.



The PSR acknow edges that there is no decisive proof of
Dul ock's engaging in drug distribution while he was on probation,
yet both the probation officer and the district court deduced that
fact fromthe surrounding circunstances. Particularly in view of
Kinsey's debriefing information, we cannot find that inference to
have been clearly erroneous.

Dul ock's only legal challenge to the district court's
application of the Quidelines asserts that nethanphetam ne was
never properly reclassified as a scheduled Il control |l ed substance
and therefore remains a schedule Il controlled substance. This

court has already rejected that argunent. wunited States v. Kinder,

946 f.2d 362, 368 (5th Cir. 1991), cert. denied, 112 S. C. 1677

(1992).
For these reasons, the sentence inposed by the district

court 1s AFFI RVED



