IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8469
Summary Cal endar

M CHAEL KENNEDY

Pl ai ntiff-Appellant,
V.

R BURKETT, Sgt., In his
i ndividually and official
capacity, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W91 CV 244)

July 12, 1993

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

M chael Kennedy, an inmate of the Texas prison system filed
a civil rights action agai nst enpl oyees of the prison's mail room
for alleged violation of his right of access to the courts. The
case was referred to a magi strate judge for findings and
recommendations. The nmagi strate judge reconmmended that the
action be dismssed with prejudice; that a fine be inposed; and

that no further civil actions be accepted from Kennedy until the

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



fine is paid or lifted, or until leave to file is granted. The
district court adopted the magi strate judge's recommendati ons and
entered a judgnent accordingly. Kennedy appeals the district

court's judgnent to this court. W affirm

| . BACKGROUND

M chael Kennedy is an inmate in the Al fred Hughes Unit of
the Texas Departnent of Crimnal Justice, Institutional D vision.
The policy of the Hughes unit is to distribute to inmates on a
weekl y basis approximately 500 sheets of paper and postage
sufficient for five one-ounce, first-class letters. Prisoners
may al so receive additional supplies if they establish a
|l egitimate need. Pens and carbon paper are provided on request,
as long as the i nmates exchange their exhausted supplies for new
ones. Records are kept of all disbursenents. Those records
i ndicate that between July 1 and October 29, 1991, Kennedy
recei ved 3,325 sheets of paper, 120 busi ness size envel opes, 30
| arge, writ-sized envel opes, 13 exchanged pens, and 170 exchanged
sheets of carbon paper.

Kennedy appears to have a propensity for filing |awsuits.
At the tinme of the hearing before the nmagistrate judge for the
case before us, Kennedy had five civil suits pending in the
District Court for the Western District of Texas al one.
Moreover, notions filed by Kennedy during the hearing indicate
that he nmay al so have as nmany as nineteen additional civil cases

pending in other courts around the country.



In this particular case, Kennedy brought a civil rights
action pursuant to 42 U S.C. § 1983 against prison mail-room
enpl oyees, asserting that they violated his constitutional right
of access to the courts. Proceeding pro se and in forma
pauperis, Kennedy alleged two injuries: first, that he was
unable to submt an application for a wit of certiorari to the
Suprene Court because he was denied sufficient paper; and second,
that a California lawsuit was dism ssed after he was all egedly
deni ed | arge envel opes with which to serve the defendants with
sumons and conpl ai nt.

Pursuant to 28 U.S.C. 8 636(b), Kennedy's case was referred
to a magi strate judge for findings and recommendati ons. The
magi strate judge found that Kennedy had "obviously faked" a
docunent he submtted in support of his contention that his
California lawsuit was di sm ssed because of an all eged deni al of
envel opes. !

After review ng Kennedy's conpl aint, the nmagistrate judge
concl uded that Kennedy had initiated this civil rights action for
the sol e purpose of harassing the nmail-room enpl oyees. He
accordingly recommended that the district court dismss the case

with prejudice as frivolous and i npose a fine of $100.00 on

! Kennedy asserts that there are no facts in the record
whi ch support this finding. W disagree. The follow ng supports
the conclusion that the date on an order was changed from"July
2, 1991" to "July 29, 1991": the nunber "9" was penciled in
after the typed nunber "2"; "July 29, 1991" was handwitten on
the bottom of the order; and a subsequent order fromthe
California court, dated July 17, specifically referred back to
the July 2 order.



Kennedy. He recommended further that no civil actions be

accepted from Kennedy until the fine is paid or lifted or until
leave to file an action is granted by the district court. The
district court adopted the magi strate judge's recommendati ons.

Kennedy appeals fromthe district court's judgnent to this court.

1. DI SCUSSI ON
A.  The dism ssal of the claimwth prejudice as frivol ous

Kennedy contends that he did not receive enough paper to
submt a proper application for a wit of certiorari to the
Suprene Court. He argues further that he could not neet the
August 15, 1991 deadline for service in the California | awsuit
because he all egedly received no envel opes between July 29 and
August 13, 1991.

Under 28 U S.C. 8§ 1915(d), a district court may dismss a
case brought in forma pauperis if the court is satisfied that the
action is frivolous or malicious. In determ ning whether such a
dismssal is warranted, the district court is vested with broad
discretion. W review a challenge of such a dism ssal for abuse

of discretion. WIson v. Lynaugh, 878 F.2d 846, 849 (5th Cr

1989), cert. denied, 493 U S. 969 (1989) (affirmng the di sm ssal

of a civil rights action brought by a prisoner proceeding pro se
and in forma pauperis).

The record establishes that both of Kennedy's contentions of
deni al of access are without merit. First, the mail-room staff

did not prevent Kennedy fromfiling a wit of certiorari wth the



Suprene Court. The prison unit's records indicate that Kennedy
recei ved approximately two hundred sheets of paper per week from
the mail roomduring the period at issue. Kennedy's own
conplaint asserts that "[t]he mail room has supplied paper but
has not supplied envel opes.” Proceeding in forma pauperis,
Kennedy only needed enough paper to file one copy of a petition
for a wit of certiorari. Feb. R S. Cr. 39.2. Plaintiffs not
proceeding in forma pauperis nust file forty copies. FeED. R S
Cr. 21.2(B). Kennedy alleges that he did not receive leave to
file the petition in forma pauperis; that he therefore needed to
file forty copies of his petition; and that he had not received
sufficient paper to file forty copies. However, the record
establishes that Kennedy is indigent. Therefore, if he did not
receive leave to proceed in forma pauperis, it is because the
Suprene Court found his application frivolous or malicious,
pursuant to Rule 39. 8.2 Kennedy's claimis accordingly w thout
merit.

W |ikew se reject Kennedy's argunent that the mail-room
staff caused the dismssal of his California lawsuit. Kennedy's
only support for this allegation is a docunent which, according

to the district court, was "patently altered."® W do not set

2 Rule 39.8 of the Rules of the Suprene Court states: "If
satisfied that a petition for a wit of certiorari . . . is
frivolous or malicious, the Court may deny a notion for |eave to
proceed in forma pauperis.”

3 The docunent was an order extending the deadline for
serving defendants in Kennedy's California |awsuit. The official
date on the docunent was July 2, 1991. As we described in
footnote 1 of this opinion, that date was changed to July 29,
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aside factual findings of the district court unless they are

clearly erroneous. See FeED. R QGv. P. 52; Anderson v. Bessener

Gty, 470 U S. 564, 573 (1984). Because the record supports the
district court's finding that the docunent was altered, we

concl ude that Kennedy's second contention is without nerit. 1In
sum the district court did not abuse its discretion by

di sm ssing Kennedy's case with prejudice on the grounds that it

was frivol ous.

B. The inposition of sanctions

Kennedy al so asserts that the district court abused its
di scretion by fining him $100.00 and by ordering that no further
civil actions be accepted fromhimuntil the fine is paid or
lifted, or until leave to file is granted. W disagree.
Kennedy's pro se status does not protect himfromthe inposition

of sanctions for filing unnecessary clains. See Gelabert v.

Lynaugh, 894 F.2d 746, 748 (5th G r. 1990). W review the
i nposition of sanctions on pro se |litigants proceedi ng pauperis

for abuse of discretion. See Mendoza v. Lynaugh, 989 F.2d 191,

195 (5th Cr. 1993). The district court determ ned that Kennedy

shoul d be deterred fromcontinuing to burden the court system

1991. |If the date had actually been July 29, Kennedy's claim
that the mail-room enpl oyees caused the dism ssal of that |awsuit
m ght have nerit, provided he could establish his assertion that
he recei ved no envel opes between July 29 and October 13, 1991.
However, it is uncontested that Kennedy received approxi mately
twenty envel opes between July 1 and July 29, 1991. Kennedy could
have used any of those envel opes to serve the defendants in the
California lawsuit. He chose not to do so.
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W th unnecessary cases. Considering the nunmerous cases Kennedy
now has pendi ng around the country and the frivol ous nature of
this particular claim we cannot say that the district court's
sanction constitutes an abuse of discretion.

Finally, we note that Kennedy's litigiousness is
particularly disturbing in light of his willingness to alter
court docunents. This is at |east the second tine that Kennedy
has submtted fraudulently altered exhibits to this court. 1In

Kennedy v. Garner, No. 92-8283 (5th Cr. Mar. 4, 1993), we

affirmed the dism ssal of Kennedy's case with prejudice for
filing forged affidavits in the district court. W strongly
condem these attenpts to deceive the court. W believe that the
sanctions upheld here should prove to be sufficient deterrent to
a plaintiff of Kennedy's financial status; however, Kennedy is
forewarned that his pursuit of any simlar future actions in this
court will provide grounds for severe sanctions under Rule 38 of

t he Federal Rul es of Appellate Procedure.*

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

j udgnent .

4 Rule 38 of the Federal Rules of Appellate Procedure
provides: "If a court of appeals shall determ ne that an appeal
is frivolous, it may award just danages and single or double
costs to the appellee.™



