UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8468
Summary Cal endar

DOUGLAS EARL DURDEN
Pl ai ntiff-Appellant,

ver sus

DEPARTMENT OF HEALTH & HUMAN
SERVI CES, Secretary of Health
and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(A-90- CA-612)

(ApriT 22, 1993)

Before POLI TZ, Chief Judge, DUHE AND DeMOSS, Circuit Judges.
POLI TZ, Chief Judge:”’

Dougl as Earl Durden seeks disability insurance benefits under
42 U.S.C. 88 416(i) and 423, and supplenental social security
i ncone disability benefits under 42 U. S.C. 8§ 138la. The Secretary

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of Health and Human Services found Durden capable of engaging in
substanti al gainful activity and thus ineligible for benefits under
the Act. The district court affirnmed and Durden tinely appeal ed.

W reverse.

Backgr ound

Dur den began as a golf course general |aborer and worked up to
superintendent of maintenance. He sustained a serious on-the-job
injury to his back in 1982 and suffers from a degenerative
condition involving at least three discs in his | ower back. He
collected worknmen's conpensation followng this injury unti
returning to work on his own initiative in early 1984. At that
time he supervised ten nen in the upkeep of the golf course,
traversing sane in a golf cart. The work crew was aware of his
back pain and faithfully followed his orders to ease his workl oad.
The pain worsened and in 1988 Durden was forced to quit work. He
has not worked since.

Twice married and twi ce divorced, Durden now lives alone in a
trailer located on his father's property, receiving $90 a nonth in
food stanps. He can dress in the norning only with his sister's
hel p, and spends the day reading, watching television, and taking
naps. He cannot stand or sit still for nore than a few m nutes at
a time and no longer is able to negotiate stairs. Hs sleep is
erratic. Once an avid sportsman, he no | onger hunts or fishes or
attends sporting events. He cannot endure |long drives or even go

shoppi ng. Because of his back pain he takes Vicodin, Hydroxyzine,



and Soma three tinmes per day, Disalcid four tines per day, two
Amt ri phi ne before bed, and Tyl enol prn. The back pain requires the
wearing of a back brace and use of a TENS unit which applies
regular electric charges to his back as part of the pain
managenent . Wth increasing frequency the pain overwhelns the
foregoing regi nen and he nust resort to injections by his doctor.
Durden attested that the nedications make himdrowsy, that stress
exacerbates his pain, and that he has grown severely depressed.

Hi s application for benefits was tw ce denied by the Soci al
Security Admnistration before a hearing was conducted by an
admnistrative |law judge. The ALJ received nunerous reports from
doctors, including Dr. Denny Tharp, Durden's regul ar physician, all
of whom agreed that there was narrow ng of his L4-L5 disc space.
The reports also stressed that Durden's subjective conplaints of
pain were genuine and that his condition continues to deteriorate
as his back nuscl es weaken. This nuscle atrophy appears to result
from Durden's efforts to withdraw and avoid the pain associated
with his degenerative disc condition; his |ifestyle has becone nore
sedentary and he wears the back brace nore regularly.

The ALJ found Durden not di sabl ed notw t hstandi ng his damaged
vertebrae, deteriorating nuscle condition, and enotional condition.
Durden sought relief fromthe Appeals Council w thout avail. The
Secretary declined to review that decision, thus rendering it her
final decision. Durden filed a conplaint in federal district
court. The magistrate judge recommended that the Secretary's

deci sion be reversed and that Durden be awarded the benefits he



sought. The district court declined to followthis recommendati on.

Anal ysi s

Qur review of the Secretary's determnation is |limted to
considering whether it is supported by substantial evidence and
whet her the appropriate legal standard was applied.! W may not
sinply substitute our judgnent for that of the Secretary; rather,
when review ng the evidence with an eye toward its sufficiency, we
ask only whether it is of such weight and quality that reasonable
m nds woul d accept it as supporting the Secretary's conclusion. In
short, in order to acquit his burden on appeal Durden nust
denonstrate that the evidence |eaves a "conspicuous absence of
credible choices”" or that there is sinply "no contrary nedica
evidence."? Qur review of the record convinces us that Durden has
satisfied that requirenent.

An i ndividual applying for benefits has the initial burden of
establishing that he is disabled. The burden then shifts to the
Secretary to prove that the applicant is capable of engaging in
substantial gainful activity.?3 Durden's ability to engage in

substantial gainful activity nust, however, be evaluated in |ight

. Villa v. Sullivan 895 F.2d 1019 (5th G r. 1990).

2 Hanmes v. Heckler, 707 F.2d 162 (5th Cr. 1983).

3 Neal v. Bowen, 829 F.2d 528 (5th Cr. 1987).



of the totality of his inpairnents.*

I n order to determ ne whet her an i ndividual is disabled within
the nmeani ng of the Social Security Act, the Secretary has adopted
a five-step sequential process set forth in 20 CFR
8§ 404.1520(b)-(f). One of the inquiries is whether the individual
is capable of returning to his prior work. If he can, by
definition the individual is not disabled.

The Secretary accepted the ALJ's determ nati on that Durden was
capable of returning to his prior work. W think the objective
nedi cal evi dence conpels a different conclusion.® The overwhel m ng
wei ght of the nedical evidence, including the reports of treating
physi ci ans, establishes that Durden's inpairnments have grown nore
acute since he quit working in 1988 because of his back pain.?

Durden described his debilitating physical pain. Such

evidence is probative if supported objectively.” The Secretary in

4 42 U.S.C. § 423(d)(2)(0).

5 | ndeed, the governnent candidly acknow edges that pain
and nedi cati on cause severe restrictions on Durden's activities and
social contacts, as it disputes nental illness as a cause.

6 Dr. Tharp and other treating physicians stressed the
severity of Durden's pain and noted his inability to return to
wor K. The ALJ evidently chose to discount this aspect of
Dr. Tharp's evaluation as he rejected Durden's subjective
conpl ai nts. W have stressed that "unless there is good cause

shown to the contrary, the testinony of the treating physician nust
be accorded substantial weight." Fruge v. Harris, 631 F.2d 1244,
1246 (5th Cr. 1980).

! Wen v. Sullivan, 925 F.2d 123 (5th CGr. 1991).



fact concedes that "plaintiff's testinony as to his functional
limtations, if accepted as true, would preclude virtually any
occupation.” The ALJ rejected Durden's subjective conplaints
despite overwhelmng corroboration from the nedical reports,
i ncl udi ng several doctors who had been treating Durden for years.

Durden now clains that after the ALJ hearing he was invol ved
in an autonobile accident in which he suffered a shoulder injury
and further injured his |ower back. We cannot consider this
information on this appeal;® nor do we need to. The record before
us suffices.® The nedical evidence clearly establishes that Durden
cannot presently return to his forner enploynent. In addition, at
his age and with his educational background and work experience he
cannot engage in any other gainful activity. It is clear that he
can do little nore than try to avoid pain, with a noderate degree
of success, through rest and nedication, mintaining a positive
attitude, and hoping that pain therapy will yield positive results.

We are conpel l ed to the concl usion that Durden established his
disability and that there is no persuasive evidence that he is
capabl e of engaging in substantial gainful activities. Durden is
presently disabled within the neaning of 42 U S.C. 8 423 and he is

entitled to benefits provided by |aw therefor.?0

8 Bradl ey v. Bowen, 809 F.2d 1054 (5th G r. 1987).

o 42 U.S.C. § 405(g); Harris v. Secretary of Health & Human
Serv., 821 F.2d 541 (10th G r. 1987).

10 Carroll v. Secretary of Health & Human Serv., 705 F.2d
638 (2d Gr. 1983) (noting that absent notion for remand to present

6



The judgnment of the district court is REVERSED, judgnent in
favor of Durden is RENDERED, and the matter is REMANDED to the
Secretary for the calculation of benefits which ought be done

forthw th.

new material evidence and a show ng of good cause for "failure to
present such evidence" at the first hearing, remand for
reconsi deration woul d be inappropriate).



