IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8465

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

GERONI MO ANTONI O PONCE- SANTOYQ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
EP 92 CR 165

June 21, 1993
Before KING H G3 NBOTHAM and DeM3SS, Circuit Judges.
PER CURI AM *

This is a direct appeal froma plea of guilty in which the
def endant contends he was harnmed by a failure of the district court
to advi se himthat the court nust consider any applicabl e gui deline
in inmposing sentence. On the facts of this case we reject the
governnent's argunent that the conceded error was harnl ess, vacate

the conviction and remand to all ow defendant to pl ead again.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| .

Def endant Geroninb Antonio Ponce-Santoyo is a citizen of
Mexi co. Before his 1987 conviction on drug charges in Texas state
court, he had lived in the United States since 1977 as a per manent
resident alien. This felony conviction |led the INS to deport him
on January 29, 1988. Ponce reentered the United States the next
day, however, and renai ned i n the country undetected until Decenber
11, 1991, when he was arrested for heroin possession and placed in
the El Paso Detention Center. A Border Patrol agent | ocated Ponce
injail on January 4, 1992.

On April 15, 1992, Ponce was charged under 8 U S.C. 8§ 1326
(a), which prohibits previously deported aliens fromw lIlfully and
unlawful ly reentering the United States wi thout the consent of the
Attorney Ceneral. Notice of Penalty Enhancenent was attached to
the indictnent, alleging that Ponce's May 29, 1988 deportation
followed a felony conviction for the delivery of heroin. Thi s
enhancenent increased the possible maxi num puni shnent fromtwo to
fifteen years inprisonnent. 8§ 1326 (b) (2).

On July 13, 1992, Ponce noved to dism ss the enhancenent on
grounds that this provision had been enacted after his deportation
and subjected himto substantially nore prison tinme than he had
been advised at the tinme of his deportation. The district court

denied this notion, stating:

Vll, I'"'mnot unsynpathetic with you, you understand. |
don't agree with the sentencing framework that's now
applicable to sone of these cases. Wether it will be
applicable to your client's case or not, | really don't

know because we haven't gone far enough to know that.
But basically I've ruled on this before. And of course
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your renedy would be to make a record, which you're

gging, and prefect your appeal, which | assune you w ||
The court then explained to himthat he could be sentenced to a
maxi mum of fifteen years under the statute, but failed to give the
advi ce regardi ng the sentencing guidelines as required by Rule 11
Ponce then entered a plea of guilty.

Ponce appeared for sentencing on August 26, 1992. According
to the presentence report, Ponce's base offense | evel § 1326 was 8.
Because he had been previously been convicted of an aggravated
fel ony, however, the report recommended a 16 | evel increase under
§ 2L1.2 (b) (2). A two-level decrease for acceptance of
responsibility yielded a offense |level of 22. Since Ponce had a
crimnal history category of VI, his guideline range was 84-105
nmont hs i npri sonnent.

Ponce filed no objections to the PSR calculations, but
requested a downward departure on grounds that the nature of the
past aggravated felony was not serious enough to warrant the 16-
| evel increase. The district court, while voicing his frustration
with the guidelines, declined to depart and sentenced Ponce to 84
mont hs i nprisonment and three years supervised release. Ponce
appeal ed.?

1.
Rul e 11 provides in relevant part that "the court nust address

t he defendant personally in open court and i nformthe def endant of,

!Ponce has not appeal ed the enhancenent under 8 U.S.C
§ 1326 on the nerits.



and determ ne that he understands . . . the fact that the court is
required to consider any applicable sentencing guidelines but may
depart from those gui delines under sone circunstances.”" Fed. R
Crim P. 11 (c¢) (1). The governnent concedes that "the record is
painfully clear: no participant in the guilty plea proceeding
expressly nentioned the Sentencing Guidelines."” It nonethel ess
mai ntains that the district court's om ssion should be regarded as
harm ess error.

W have held that trial courts are under no obligation to
informa defendant of his |likely guideline range or the possible

adj ustnents before accepting his plea. See United States v. De

Fusco, 930 F.2d 413, 415 (5th Cr.), cert. denied, 112 S.C. 239

(1991); United States v. Pearson, 910 F.2d 221, 223 (5th CGr.

1990), cert. denied, 111 S.Ct. 977 (1991); see also United States

v. Horne, 1993 U S. App. Lexis 5012 (D.C.Cr. 1993); United States

v. DeFusco, 949 F.2d 114, 119 (4th Cr. 1991); United States v.

Fernandez, 877 F.2d 1138, 1143 (2d Cir. 1989).2 Rather, as the

2 These hol dings find direct support in the advisory
commttee's note to the 1989 anendnent:

Since it wll be inpracticable, if not inpossible, to
know whi ch guidelines will be relevant prior to the
formul ati on of a presentence report and resol ution of
di sputed facts, the anmendnent does not require the

court to specify which guidelines will be inportant or
whi ch grounds for departure m ght prove to be
significant . . . . By giving the advice, the court

pl aces the defendant and defense counsel on notice of
the i nportance that guidelines may play in sentencing
and of the possibility of departure fromthose

gui del i nes.



text of Rule 11 suggests, the court need only advi se the defendant
that it nmust "consider any applicabl e sentenci ng gui deli nes but may
depart fromthose gui delines under sone circunstances.” It is well
established that a district court's failure to explain that it nust
consider the guidelines is subject to harml ess error review. See,

e.q., United States v. Hekiman, 975 F.2d 1098, 1104 (5th Cr.

1992); United States v. McLeod, No. 91-5729 (5th Cr. 1992); United

States v. Perdono-Serrano, No. 90-8670 (5th Cr. 1992).

We have then a failure to nention the guidelines coupled with
the district court's statenent that he did not agree with the
sentencing framework that is now applicable to "sonme" of these
cases. I n conbination, the omssion and the statenent |eaves a
confused advice to the defendant. The guidelines in fact carried
a sharp sting--a guideline range of 84-105 nonths. Betraying his
| ack of synpathy, earlier expressed when the plea was taken, the
district court rejected Ponce's request to deport nade at the tine
of sentencing and sentenced him to seven years inprisonnent and
three years supervised probation. In sum the guidelines were
never nentioned and the district court's synpathetic statenent was
not qualified by the limts upon the judge's discretion i nposed by
the guidelines. W declinetorely on the actions of counsel or on
what counsel "nust have told hinf to infer that Ponce understood
the applicability of the guidelines. Such inferences, however
form the basis of the governnent's argunent that "although the

district court did not expressly refer to the Quidelines it is



clear that the court and the parties were fully aware of the effect
of the Sentencing Cuidelines.”

In sum we find that given the unique facts of this case the
error was not harnmless. W vacate the conviction and remand to
al l ow defendant to plead again to the indictnent.

VACATED and REMANDED.



