IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8460
Summary Cal endar

SARA HARVARD
Pl ai ntiff-Appellant,
vVer sus

LOU S W SULLI VAN, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
(A 91 CV 502)

(Decenber 17, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
The rel evant background facts of this appeal are as foll ows:
Sara Harvard filed an application for social security disability
benefits based on a "degenerative disease of the spine.” The
state agency and Social Security Admnistration denied those

benefits.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



At a de novo hearing, held before an adm nistrative | aw judge

(ALJ), Harvard appeared with her attorney and a vocati onal expert.
The ALJ found that Harvard was effectively insured under the Act
fromMarch 31, 1984, until Decenber 31, 1988, and that she had "not
engaged in substantial gainful activity since March 31, 1984."
Based on t he evi dence, the ALJ found that al though Harvard suffered
degenerative di sease of the |unbar spine, Harvard's testinony that
the pain she experienced was severely disabling was "neither
persuasive or credible and therefore cannot be found as fact."
Harvard testified that she had fornerly worked as a draftsman but
had to quit because of her extrene pain. Finding that Harvard had
been maintaining a "normal level of daily activities," the ALJ
concluded that her inpairnments had not prevented "substanti al
gainful activity for any continuous twelve nonth period" and
therefore Harvard was not disabled as defined by the Social
Security Act. Harvard's appeal of that determnation to the
appeal s council was deni ed.

Harvard filed a conplaint in the district court, seeking
judicial review of the final decision rendered by the appeals
council. The district court affirnmed the decision of the Secretary
and found that the ALJ's finding that Harvard's pain was not so
great as to render her "di sabl ed" under the Social Security Act was

"supported by substantial evidence." Harvard appeal ed.



I
Summary judgnent is proper where the novant alleges "there is
Nno genui ne issue as to any material fact and that the noving party
isentitled to ajudgnent as a matter of law" Fed.R Cv.P. 56(c);

US v. MCllum 970 F.2d 66, 68 (5th Gr. 1992). This Court

applies the sane standard as the district court when it makes its

ruling on the summary judgnent notion. See Sins v. Mnunental

General Ins. Co., 960 F.2d 478, 479 (5th Gr. 1992).

To obtain disability benefits, Harvard nust have proved that
she was di sabled as defined by the Social Security Act. Cook v.
Heckler, 750 F.2d 391, 393 (5th Gr. 1985). Congress defines
disability under the Act as the "inability to engage in any
subst anti al gai nf ul activity by reason of any nedically
determ nabl e, physical or nental inpairnment which . . . has | asted
or can be expected to |l ast for a continuous period of not | ess than
twel ve nonths." 42 U S.C. § 416(i)(1) and
§ 423(d) (1) (A.

Judicial review of the Secretary's denial of disability
benefits is limted to a determ nation of whether (1) the decision
i's supported by substantial evidence in the record and (2) whet her
the denial conported with relevant |egal standards. Villa v.
Sullivan, 895 F.2d 1019, 1021 (5th Gr. 1990). |If the Secretary's
findi ngs are supported by substantial evidence, they are concl usive

and nust be affirnmed. 42 U S.C 8§ 405(g); R chardson v. Perales,

402 U.S. 389, 390, 91 S C. 1420, 28 L.Ed.2d 842 (1971).



"Substantial evidence is nore than a scintilla, less than a
preponderance, and is such relevant evidence as a reasonable m nd
m ght accept as adequate to support a conclusion." Villa, 895 F. 2d
at 1021-22.

The Secretary nust evaluate a disability claimby determ ning
sequentially whether (1) claimant is not presently working; (2)
claimant's ability to work is significantly limted by a physi cal
or nental inmpairnment; (3) claimant's inpairnent neets or equals an
inpairnment listed in the appendix to the regulations; (4)
i npai rment prevents clai mant fromdoi ng past rel evant work; and (5)

clai mant cannot presently perform rel evant work. See Muse V.

Sullivan, 925 F.2d 785, 789 (5th Cr. 1991); 20 C.F. R § 404. 1520.

The claimant has the initial burden to establish that she cannot

perform her past rel evant work. If claimnt has so proved, the
burden will then shift to the Secretary to show that the cl ai mant
is capable of other work. To make this determnation, the

Secretary then considers the claimant's residual functional
capacity, age, education, and work experience, according to the

guidelines set forth by the Secretary. See 20 C F.R 8§ 404. 1561

Selders v. Sullivan, 914 F.2d 614, 618 (5th Gr. 1990). If the
Secretary neets that burden, the claimant nust prove that he cannot

performthe other work. Fields v. Bowen, 805 F.2d 1168, 1169-70

(5th Gr. 1986).
Where disability is determned at any of the steps, the

i nquiry need not go further because such a finding is conclusive.



See Harrell v. Bowen, 862 F.2d 471, 475 (5th Gr. 1988). A

determnation that the claimant is not disabled will simlarly

termnate further inquiry. Crouchet v. Sullivan, 885 F. 2d 202, 206

(5th Cr. 1989). The ALJ stopped at the second stage of the
sequential analysis and concluded that Harvard had no severe
i npai rments through the date of his decision on June 27, 1990.

In Wen v. Sullivan, 925 F.2d 123, 126 (5th Cr. 1991), this

Court set forth four elenents of proof that nust be wei ghed when
determ ni ng whet her substantial evidence of disability exists: (1)
obj ective nedi cal facts; (2) di agnoses and opi nions of treating and
exam ni ng physicians; (3) the claimant's subjective evidence of
pain and disability; and (4) his age, education, and work history.
This Court may not reweigh the evidence or try the i ssues de novo.
Cook, 750 F.2d at 392. The Secretary, rather than the courts, nust

resolve conflicts in the evidence. See Patton v. Schwei ker, 697

F.2d 590, 592 (5th GCr. 1983).

As set forth in Wen, determ ning whether there is substanti al
evidence of disability involves a consideration of both objective
and subjective elenents. Wen, 925 F.2d at 126.

I

Since factors (1) and (2) under Wen are related, these
factors may be consi dered together. Wen Harvard was hospitalized
for pneunobnia in 1987, a radiology report denonstrated that
Harvard's "vertebral body heights are within normal [imts" and

t hat there was no evidence of spondylysis [sic] or



spondyl ol i sthesi s" even though Harvard had "degenerative disk
di sease" at L4-5.

Harvard's treating physician, Dr. Bailey, reported that
"[flollowing her illness in 1987, Ms. Harvard's disability
i ncreased as dyspnea, weakness and fatigue and severe back and | eg
pain increased.”" Dr. Bailey noted that because of the synptons
reported by Harvard, "she was unable to engage in any gainful
occupation.” Dr. Bailey further observed that "[i]t was npst
difficult for her to get up and down and nove about because of very
severe, recurrent nuscle spasmin her | ow back and sciatic neuritis
bilaterally. Side bending and rotation al so caused extrene pain."
Dr. Bailey reported that at the tine he l|ast saw her on
Decenber 12, 1988, "it was inpossible for her to carry on any of
her normal activities" and that consequently she had devel oped "a
m |l d Depressive Neurosis."

In the spring of 1989, the Secretary hired an exam ning
physi ci an, Dr. Qoerm |l er, who took x-rays and reported
"degenerative disks at the L4-5 and L3-4 Ilevel wth a
spondyl ol i sthesis of 10mmof L3 and L4" and indicated that "[t] here
are considerable arthritic changes about these tw vertebral
areas." Dr. Qoermller indicated that "[t]he L5-S1 disc level is

intact with no spondyl ol ysis or spondylolisthesis, as is the L2-3

level." Dr. Obermller reported that X-rays did not reveal any
"nerve root conpression.” Harvard's left hip x-ray was also
reportedly normal. Dr. Qoberm || er observed that although Harvard



was "sonewhat obese," she could "sit and stand w thout nuch
difficulty and nove about" and "has no difficulties lifting or
carrying light objects.” Harvard did exhibit a slight degree of
pain when walking. Dr. Qoerm |l er made further observations:

The patient has no limtation of flexion or extension and

extension rotation of the spine. There is no notor

strength loss. She is able to heel-wal k and toe-wal k

W thout difficulty ... There is no atrophy of the

bilateral |lower extremties proximally or distally. The

patient cannot squat to beyond 20 degrees of flexion in

the legs ... There is no particular spasmin the | ow back

area ...

| think that nost of her back pain is nechanical in

nature, and that she coul d possibly need a fusion to help

with the nechani cal back pain.

Al t hough the opinion and diagnosis of Dr. Bailey, a treating
physi ci an, should be afforded considerable weight in determning
disability, the ALJ "is entitled to determne the credibility of
the nedical experts as well as lay witnesses and to weigh their

opi nions and testinony accordingly." More v. Sullivan, 919 F. 2d

901, 905 (5th Gr. 1990) (citation omtted). "[T]lhe ALJ is free to
reject the opinion of any physician when the evidence supports a

contrary conclusion.” Bradley v. Bowen, 809 F.2d 1054, 1057 (5th

Cir. 1987) (citation omtted). The ALJ found that Dr. Bailey's
opinion was "not well supported by objective evidence, but has
nonet hel ess been considered in light of all the evidence of
record.” The ALJ supported his conclusion further by noting that

Social Security regulations do not require the ALJ to adopt



automatically an opinion rendered by a physician. (Gting 8§
404. 1527 and § 416.927.)

The ALJ concluded that "[t]his physician's [Bailey's] opinion
appears to be based on the claimant's subjective conplaints as
there is no objective evidence to support his opinion." That
finding was based on substantial evidence in the record. Dr.
Bail ey's statenent that it was i npossible for Harvard to carry out
her normal daily activities does not conport wth Harvard's
subsequent testinony before the ALJ in which she admtted
participating in a wde array of activities pursuant to her hobbies
and routine daily living.

After the hearing before the ALJ, Harvard was exam ned by
anot her physician, Dr. Anderson, who reported that Harvard had
"severe degenerative di sc di sease and osteoarthritic changes in her
back" and that "there is no question that she has a cause for
severe back pain." Dr. Anderson acknow edged Harvard's
"spondyl ol ysis and spondyl ot hesi s" and concluded that, although
Harvard's pain is subjective, "there is very real evidence that it
is objectively based." The exam nation by Dr. Anderson provi ded no
new evi dence. The ALJ considered Harvard's testinony estimating
the severity of her pain and, w thout denying the existence of sone
pain, found only that the degree of pain was not "severe" as

defined by the Act.



1]

A
The ALJ coul d consider Harvard's reported daily activities in
conjunction with other evidence to determ ne whether she was

di sabl ed under the Act. Reyes v. Sullivan, 915 F. 2d 151, 155 (5th

Cir. 1990). Harvard testified that she could take wal ks of five to
ten mnutes duration before experiencing spasns in her back and
pai nful sensations runni ng down her |l egs. She |ater indicated that
she took regular walks wth her animals. Harvard expl ai ned that
she could sit for as nuch as an hour but that she needed to nove
about to relieve disconfort. She later conceded that she had
wor ked for three hours on greeting cards even though she had to get
up and down to prevent disconfort. Attending a novie was difficult
because of its duration. Harvard testified that she |ived al one in
a log cabin and cooked her own neals, did her own shopping,
cl eani ng and cared for her personal needs. Harvard nanaged a snal
garden containing only tomato plants. She tended three cats and a
dog, feeding them from a five-gallon bucket. She fed the deer
around her property. She al so painted, considering herself an
artist. Harvard visited friends occasionally and could drive her
Vol kswagen i nto town.
B

This Court has held that pain constitutes a disabling

condi ti on under the Social Security Act only when it is "constant,

unremtting, and wholly unresponsive to therapeutic treatnent."”



Harrell, 862 F.2d at 480. "Pain may constitute a non-exertiona

inpairment that can limt the jobs a claimnt would otherw se be
able to perform" Selders, 914 F.2d at 618 (citation omtted).
"[A] factfinder's evaluation of the credibility of subjective
conplaints is entitled to judicial deference if supported by
substantial record evidence." Villa, 895 F.2d at 1024 (5th Cr.
1990) (citations omtted). "How much pain is disabling is a

question for the ALJ since the ALJ has primary responsibility for

resolving conflicts in the evidence." Scharlow v. Schweiker, 655
F.2d 645, 648 (5th Cr. 1981). "At a mninmum objective nedical
evi dence nust denonstrate the existence of a condition that could
reasonably be expected to produce the level of pain or other

synptons alleged.” Anthony v. Sullivan, 954 F.2d 289, 296 (5th

Cir. 1992) (citation omtted).

Harvard testified that throughout her activities her back hurt
all the tinme. She rated the pain at five on a scale of one to ten,
the latter being the worst pain. Harvard indicated that she would
wake up every two or three hours on account of her back pain.
Harvard testified that she took aspirin for the pain about 15 to 20
ti mes each day. On appeal, Harvard contends, in part, that she
t ook aspirin because of her "limted financial resources.” The ALJ
may still consider whether a clainmant has opted to take aspirin
rather than prescription nedication when evaluating the claimnt's

credibility on the issue of pain. See Giego v. Sullivan, 940 F. 2d

942, 944-45 (5th Cr. 1991). The ALJ rejected Harvard's clains as
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to the degree of her pain, referring to her "over-the-counter [use
of] aspirin for her pain" coupled with "her daily activities."

The ALJ indicated that "[i]n the instant case, the issue is
not the existence of pain, but rather the degree of incapacity
i ncurred because of it." Although the ALJ recogni zed that Harvard
suffered fromsone pain and di sconfort, he concl uded that such pain
would not preclude Harvard from "basic work activity." The
vocati onal expert classified Harvard's past enpl oynent
("draftsman") as a "skilled | evel occupation with a sedentary and
light exertional requirenent ... it's basically a sedentary
position."

C

The ALJ found that Harvard did not neet her initial burden to
establish that she could not perform her past relevant work. For
that reason, the burden did not shift to the Secretary to require
a consideration of Harvard's residual functional capacity, age,

educati on, and work experience. See Stone v. Heckler, 752 F.2d

1099, 1101 (5th Cr. 1985). The ALJ found that Harvard's back
probl enms woul d not interfere significantly with her ability to work

"irrespective of age, education or work experience," because such
problens did not constitute a "severe" inpairnent.
|V
Review ng all factors, the ALJ found that Harvard' s claimfor
disability collapsed since it was based on an estimate of pain that

was "clearly exaggerated and not supported by objective findings,
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inlight of her daily activities and | ack of prescribed nedication
and nedical attention.” The finding by the ALJ is anply supported
by Harvard's own testinony regarding her daily activities, the
medi cal records and reports. Such activities fairly reflect
Harvard's ability to performsedentary work. The ALJ did not have
to accept the vocational expert's testinony as to Harvard's
disability, since this expert nerely concluded that, if facts as
al |l eged by Harvard were true, then Harvard woul d be di sabl ed. Such
conclusions becane irrelevant when Harvard's clains were

unsupported by nedical evidence. See Omens v. Heckler, 770 F.2d

1276, 1282 (5th Gr. 1985).

The district court thus did not err when it affirmed the
Secretary's denial of disability benefits, because the ALJ's
deci sion was supported by substantial evidence in the record and
conported with relevant |egal standards. Using the sane standard
as that applied by the district court, we AFFIRM the district
court's finding that Harvard was not eligible for disability
benefits under the Social Security Act.

AFFI RMED
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