IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92- 8457
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JOHN BRETT ALLEN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A 91 CA 259 (A 80 CR 35 (01))

January 13, 1994

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

John Al |l en appeal s the denial of his notion, nmade pursuant to
28 U.S. C. 8§ 2255, to set aside or correct his sentence. Concl uding
that there is a need for further developnent in this case, we

vacat e and renand.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



| .

Al l en pl eaded guilty to aiding and abetting the i nportation of
approximately 600 pounds  of mari huana in violation of
18 U.S.C. 88 960(a)(1l), 952(a), and 2 (count 11) and aiding and
abetting the failure to report the transportation of U S. currency
from the United States into Mxico in violation of
31 U S.C 881101(a) and 1059 and 18 U. S.C. 82 (count 13). The
district court inposed a pre-Sentencing GQui delines sentence of five
years' inprisonnent on each count and a special parole termof ten
years on count 11. The sentences were consecutive to any sentence
he was then serving.

Al len did not appeal his conviction and sentence but filed a
motion to nodify his sentence under fornmer FED. R CRIM P. 35(Db).
The district court denied the notion, and Allen filed a notice of
appeal . The record is devoid of any information concerning the
appeal .

Approxi mately ten years later, Allen filed a notion under
§ 2255, seeking to withdraw his guilty plea because the governnent
had failed to "honor its obligations" under the plea agreenent. He
all eged that the governnent had agreed that he would suffer no
adverse effect from the dism ssed counts of the indictment; the
United States Parole Comm ssion, however, had considered the

di smissed counts in denying parole.! The district court denied

1 Al'len chal | enged the decisions of the Parole Commission denying parole

on two occasions under 28 U.S.C. 8§2241. See Allen v. Hadden, 536 F. Supp. 586
(D. Colo. 1982); Allen v. Haddon [sic], 558 F. Supp. 400 (D. Colo. 1983). The
Commi ssi on appeal ed, and the decision of the district court in the second case
(continued...)




relief, stating that it had no jurisdiction to hear the 8§ 2255
noti on because Allen had not conplied with the avail able adm ni s-

trative procedures.

.
A
Al l en argues that the district court erred in deciding that
his § 2255 notion was not properly before it. He contends that the
district court msconstrued his argunent as an attack on the
execution of his sentence and that it accordingly instructed that
Allen first nust exhaust his admnistrative renedies under
28 CF. R 88 542.10 et seq. Allen asserts that he is not chall eng-
ing the actions of the Parole Conm ssion. He argues that he
chal l enged the validity of his conviction because the governnent
breached the terns of the plea agreenent.
"[1]f a prisoner's guilty plea is base "in any significant
degree' on a prosecutor's prom se which reasonably may be said to
be part of the consideration for the agreenent, that prom se nust

be fulfilled.” United States v. Birdwell, 887 F.2d 643, 645 (5th

Cir. 1989) (quoting Santobello v. New York, 404 U S. 257, 262

92 S. . 495, 30 L. Ed. 2d 427 (1971)). "The breaking of such a
prom se may be grounds for vacating a conviction or granting other
relief under section 2255." |d.

Allen's 8§ 2255 notion alleged that a breach of the plea

(...continued)
was reversed in Allen v. Hadden, 738 F.2d 1102 (10th G r. 1984).
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agreenent invalidated his conviction. Therefore, the notion was

properly before the district court.

L1,

Al l en argues that the governnent breached the plea agreenent
by submtting information concerning the dism ssed charges of the
indictment to the Parole Conm ssion even though the governnent
prom sed that he woul d suffer no adverse effect fromthe di sm ssed
charges. Allen also argues that the State of Texas breached its
pl ea agreenent, which was incorporated in the agreenent with the
governnent, in several respects.

"Whet her the governnent's conduct violated the terns of the

pl ea agreenent is a question of law" United States v. Pal onp,

998 F.2d 253, 256 (5th Gir.), cert. denied, 114 S. C. 358 (1993)

(internal quotation and citationomtted). "In determ ning whet her
there has been a breach of the plea agreenent, we nust determ ne
whet her the governnment's conduct is consistent wwth the defendant's
reasonabl e wunderstanding of the agreenent."” Id. (internal
quotations and citation omtted). |f the governnent's prom se "can
be said to part of the inducenent or consideration," the prom se

must be fulfilled. Id. (quoting Santobello, 404 U S at 262).

Moreover, if a state plea offer is incorporated into the federa
pl ea agreenent, the breaking of prom ses by the state authorities
may affect the voluntariness of the federal plea if the state's
prom ses were significant in inducing the defendant to plead guilty

to the federal charge. Birdwell, 887 F.2d at 645.



In exchange for Allen's guilty plea, the governnent agreed
inter alia, (1) to dismss the remaining counts in the indictnent
if Allen agreed to testify at his co-defendant's trial and (2) to
refrain fromprosecuting Al l en based upon i nformati on obtai ned from
hi s cooperati on. Allen further agreed to plead guilty to state
charges in accordance with an agreenent with the State of Texas.
Par agraph 15 of the plea agreenent specifically addressed the role
of the Parol e Comm ssion:

The Governnent agrees that there i s nothing present
in the facts of this case to warrant a recommendati on
from the Governnent or its agents or the DEA or its
agents to the United States Parole Conm ssion that
Def endant should be handled by the Parole Conm ssion
outside the normal regulations and guidelines which
control their decision-making process. |In other words,
the Governnment wll not interfere with the Parole
Comm ssion's normal considerations. This should not be
consi dered, however, to nmean that the United States
Attorney's office is making a specific reconmendati on as
to | eniency.

At the re-arraignnent, the governnent presented the terns of
the plea agreenent to the district court, and the district court
accepted the agreenent. Defense counsel stated,

That's our understanding, Your Honor, and that at the
time of sentencing if the Court accepts the plea, that
the Governnent will nove to dism ss the remaining counts
of the indictnent, and they woul d have no adverse effect
on the defendant, and the counts wll be dismssed with
prejudice as | understand it, at the tinme of sentencing.

The governnent acknow edged that the statenent was correct.
In his "Response to Governnent's Response to Petitioner's

Traverse and Request for Reconsideration,” Allen presented defense

counsel's affidavit in support of his allegations, stating the



fol | ow ng:

Al t hough not nentioned in the witten plea agree-
ment, it was M. Allen's understandi ng and ny under st and-
ing that all remaining counts in the indictnent in
A- 80- Cr-35 woul d be dism ssed (and in fact were di sm ssed
at the tinme of sentencing) and that the dism ssed counts
woul d have no adverse effect on M. Allen in the future.
| believe that | nmentioned this to the Court at the tine
of his sentencing and that the prosecutor agreed wth
t his.

The purpose for nmentioning that the di sm ssed counts
woul d have no adverse effect was to insure that the
United States Parole Conmm ssion would not use di sm ssed
counts in calculating M. Allen's rel ease date on parol e.

| attended the initial parole hearingwith M. Allen
in Engl ewood FCl, Colorado. The Parole Comm ssion did
use the dism ssed counts in calculating his presunptive
release date. It is my opinion that the Parole Comm s-
sion by its actions bypassed or attenpted to circunvent
the plea bargain in the federal case in Austin.

As to the incorporated plea agreenent with the State of Texas
def ense counsel stated that the prosecutor in the federal case had
required Allen to plead qguilty in the state case as part of the
pl ea bargain in the federal case.

Accordingly, there are questions whether the broad statenent
made by defense counsel at re-arraignnent contenplated future
actions by the Parol e Comm ssion and i nduced Allen in any signifi-
cant degree to plead guilty. Mreover, it cannot be determ ned,
fromthis record, whether the state agreenent induced Allen to
plead guilty in the federal case or whether the state breached its
prom ses.

We do not nmake factual assessnents in the first instance.
Birdwell, 887 F.2d at 645. "Under the nmandate of section 2255, the

district court nust nmake findings of fact and conclusions of |aw



unless the notion, files, and record conclusively show that the
prisoner is entitled to no relief." 1d. (internal quotation and
citations omtted). An evidentiary hearing is warranted when the
petition "is based on an unkept promse in a plea agreenent, and
[the] petition contains specific factual allegations, not directly
contradicted in the record, of circunstances underm ning [the]
plea.”" 1d. (internal quotation and citations omtted). Thus, we

VACATE t he judgnent and REMAND for further proceedi ngs.



